CASES 
ARGUED AND DETERMINED 
IN 
SUPERIOR COURT 
OF THE 
25g) 
FALL TERM—i811—FIRST DISTRICT. 


_ and Saturday the 2d February, 1811, relative to. 
: | sthe practice of this Court in civil causes be an- 


be observed : A 


4 ' clerk shall form a roll to be called Calendar — 
® of Civil Causes, 


+ Ir is ordered that the clerk be authorised and counr nuizs. /3 


Peivected, before the opening of each term, to is- 


sue a venire fucias for Grand Juries, without the 


general moving the Court therefor. 


November 16, 1811. 


Ir is ordered that the rules made on Monday : 
iith June, 1810, Friday 23d November, 1810, - 


‘hulled, and that for the future the Eee rules 


Art. 1. On Saturday the 16th instant, the 
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SSNS after, and from that day. 


eer, on the Saturday of each week, the court 7 


on the application of the attornies for the plain. 9 
tiffs in causes where issue is joined, will order | 
o be entered on the said calendar the causes that — 
aftato be tried on each day of the week after the | 
one Wext ensuing, giving preference always to ” 
the oldest cause according to the number, and to 
this end the attornies on making such application 
shall shew to 98 court the number on their peti- 
tion, > 
__ $d. Ir shall be the duty of the attorney who _ 
shall have had his causé thus entered in the ca | 
lendar to give notice thereof to the adverse party. 


or his attorney, at least eight days prior to the 


day of trial. 

4th. "The court will not suffer a greater num- | 
ber of causes to be entered for the same day up. 7 
on the calendar than there may be rononnE 
time to try at one session. 

5th. The causes set upon the calendar shall be 
tried according to their age, which shall be cal- 
culated from the date of the petition; and such 
causes as may not be tried for want of time on 


the day set for the trial of them, may be entered J 
* anew upon the caiendar to be tried at a period 


‘not less than eight days afterwards, unless in the 
meanwhile there may be some court day other- 
wise wholly unoccupied. 

6th. On the day to which a cause may be post- 
poned according to the preceding article, the 
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stant, no cause shall be tried or called up for trial 
unless it has been previously entered on the ca- 


7 lendar and with notice according to the 3d or 4th 
“articles of these rules; but until the 24th in- 
stant any causes in which the attornies may be 


ready may be tried by consent. 

_ Sth. Ir within eight days after the fling of 
the auswer, the plaintiff have not had his cause 
entered on the calendar in conformity to the 3d 


and 4th articles of these rules, the defendant — 


may himself cause it to be set for trial, Iga 


the same formalities. 


9th. Ir on the day on which a cause is to be 


tried, it be called and the defendant do not ap- 
pear and go to trial," he shall suffer judgment by 


default for principal, interest and costs; unless 
he offer legal proof that his witnesses, although 
they do not appear, were summoned, and: that 


. their testimony is material to his defence ; and in 
7 such case the trial of the cause shall be postpon- 

' edeight days and no more, if the defendant do 
} . not appear and go to trial, ‘he shall suffer judg- 


} © ment without delay. 


i 


10th. The strictness of the 2d provision of the 
preceding article shall be relaxed, when the de- 
fendant shall, at the expiration of the eight days, 


prove legally and in good faith, that since the © 
‘summoning of the witnesses whose testimony is 


so postponed shall have of every ‘count RULES. 
other. 
Arrer the 24th day of in 
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RULES OF COURT. 


couRT necessary to him, they have absented 
from the territory or district without his act of | 
neglect and that it has been impossible to sum. 
mon them and obtain their attendance in ten days, 
Upon such proof the court will grant a rea. 9 
“sonable time for the production of the absent’ 
witnesses, during which interval the party shal] 
be obliged to exert due diligence to procure “ 
deposition to be legally taken, under penalty, at 
the expiration of the time granted, of suffering 
judgment without further delay. 4 
11th. Tue provisions of the 9th and 10th ar. | 
ticles relative to defendants, shall-be applicable 
to plaintiffs under like circumstances. 
12th. Turee days after judgment for default 
of appearance or of going to trial, in conformity 7 
to the 9th, 10th and 11th articles, indgmentl 
shall be confirmed in open court, if the court be | 
in session, unless the party in default offer to go | 
to trial forthwith. 
13th. In the case provided for in the preceds 
ing article the cause shall be tried in preference | 
to every other on the calendar, even to that men, 7 
tioned in the sixth article. : 
14th. For the future no commission for the 
examination of absent witnesses, nor any delay 
- for obtaining material evidence from any place 
without the territory, nor from any other part of 
the territory, shali be granted, unless application 
be made, supported by an affidavit, whether by | 
motion in court, or by petition to one of the 
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t jndges, if the court be notin session, and within court nuLzs, 
7 three days at farthest, after the date of the ans- 


im- § wer; notice of the motion or of the petition 
ys | having been previously given to the adverse par; 
reas § ty—and to the end that no one may alledge ig- 
sent norance of the answer being filed, the attorney 
hal) J for the defendant on the day on which he files 
heir “J his answer shall give notice thereof in writing to 


, at | the attorney of the — and-in the following 
ring manner, to wit: 
Superior Court. 


are Answer filed this day. 
able New-Orleans, this 18 

C. D. (Signed) 
wilt Tuere shall be the following exceptions to. 


rity JB the preceding article, to wit: When it shall be 
ent % proved, Ist, that witnesses have departed the ter- 
be @ ritory after having ‘been summoned; 2d, that 
‘go names or places of residence of witnesses ab- 
sent from the territory or from the district have 
ed- “J been discovered by the party only after the expi- 
nce J ration of the three days posterior to the- filing of 
en, 9 theanswer; Sd, that witnesses who were within 
_.§ the territory or district at the time of filing the 
the answer have absented themselves since the 
‘lay ration of the said delay. 
ace ff Upon an affidavit of either of these facts, wi 
tof # further, Ist. that the witnesses are material; 2d, 
ion § that the departure of the witnesses (whenthathas. 
} happened) was unforeseen; 3d, setting forth © 
| therein what is expected to be proved by them, a 
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at least three days previous to the day set for trial 


_of the cause—but it must be after the causes of | 
the day have been disposed of and after notice 


to the adverse party. 

16th. No motion shall be argued on any other 
day of the week than Saturday, and the party 
who intends to make one, shali give three days 
notice thereof to the adverse party. : 


17th, Aut pleas, whether dilatory or in bar, 7 


must be set forth in the answer, and none-shall 
be afterwards received. 
1&th. Wo amendment shall be permitted in any 


petition or answer if moved for, later than the @ 
-session of the court next after the day on which 


the notice of the cause being set for trial, shall 


have been given, and if any objection be then 
made by the adverse party, the argument there. 


upon shail be postponed to the day fixed for the 


trial of the merits; in consequence on that day 7 


both parties must be ready with all their proofs “a 


and means, at all events. 


19th. No améndment shail be permitted tending | 
wholly to alter the nature of the action or of the # | 


defence, after issue joined; saving always to the 
plaintiff his right of discontinuing his Cause ang 
commenciig, de novo. 

, 20th. Tere shall be no longer a week set 
apart for the trial of jury causes—but the attor- 
ney of the party applying for a jury must take 
out his venire at least five days previous to the 
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“day set for trial; and if more thin two writs of count us | 
venire for the same day be received by the she- N 


riff, he shall nevertheless summon only two ju- 
ries for the trial of all the causes for that day ; 
excepting however the case of special juries. 


 Q1st. When the trial of a cause shall have 


been commenced, it shall be continued without 
interruption, interval or delay, except in particu- 


1 Jar cases by order of the court; and until the 


trial’of a cause that has been begun be conclu- 
- ded, it shall have preference over - others, even 
criminal cases. 


99d. Axt motions shall be made from within | 
tthe bar with a loud and intelligible voice, and the’ 
judge before he pronounce sentence thereupon, 


shall repeat the title of the cause and the object 
of the motion, so that the whole bar ~~ be ap 
prized thereof. 


23d. Tue party who would, sient a new 


"trial, must on moving therefor, furnish the court 


with a written statement of the grounds on which 


_ he means to rely ; and if on readirig it the court 


‘shall deem them insufficient, the motion shall be 
» forthwith overruled; if, on the contrary, they 
‘shall appear plausible or at; least susceptibie of 


“an useful and reasonable discussion, the court 


shall permit the motion to be entered for argu- 


-ment on a Saturday, in conformity to article 16. 


_ The ordinary affidavit nevertheless must also be 


q made and both it and the said statentent he com- 
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covnr avtzs. munidated to the adverse party at the same time 
_ with the notice required by:§ said article 16. q 
94th. Iw order to put an. end to frivolous de. — 
lays in cases where there is no real defence to be 
made, sucli as those instituted on bills of ex, 7 
change, promissory notes, or other commercial 
instruments, or on a balance of accounts adjust- 7 
between debtor and creditor, the defendant’s 
attorney shall, on filing his answer, endorse there. 7 
on the word defence, if he be informed by his 
. client and has reason to believe that there isa real | 
and bone fide defence to be made. S| 
Wuew the defendant’s attorney shall have J 
thus endorsed:his answer, he shall be consider- 
ed as guarantee, that it is not done with the view “J 
4 of gaining any unjust delay, and if, by the event, 
of the suit, it plainly appear that it was so en- q 
dorsed with that intention, and that there was no- | 
real defence to be made, the attorney who shall 
have so done, shall for the first time. be publicly - 
~ censured by the court ; and in case of repetition, 7 
shall be suspended for three months, unless he § 
can shew by the affidavit of his’ client, or his 
agent, or by his own, that at the time of filing 7 
the answer he had reason to believe that there F. 
was a real defence to be made. 
: 25th. The provisions of the preceding article | 
: shall equally apply to causes of appeal of the | 
same nature. 
26th. Frrpay in every week shall be set apart 
for the decision of causes instituted upon bills. 


aa 


| 
| 
é 
| 
i 
= 12 
4; 
im 
| 
. 
if 
j 
| 
> 
ail 
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mercial instruments, or on balancés* of 
adjusted between creditor and debtor,’ in which, 
the defendants have not endorsed the word de. 
fence upon their answer, without the necessity 


of having such causes entered on the calendar. 


27th. Anp to put an end also to the delay 
that may have been and may yet be experienced 
in causes now pending, of the nature of any of 
those mentioned in the three preteding articles, 
it is ordered that between this and the 30th of this. 
‘month, the attorneys of defendants who havea 
‘ real defence to make, write the word defence on, 
* such answers as they have already filed—aiid 
after the said day all those causes, in which this 


formality shall not have been complied with, may 


be called up and decided upon on Fridays, accor 


ding to the spirit of the 26th article. 


28th. Dprinc the ‘sessions of the court the 


members of the bar shall keep thew. respective 
. seats In a decentposture, and if they are not called. 


out of their places by the. court, they shall not 


occupy those tothe clerk, sheriff, criers 


and witnesses. 
29th. Fue sheriff and criers shall take care 


that no other person than counsellors “and attors 


place themselves within the bar—and if 
other persons should do so, those officers shall 


_ sause them forthwith to retire. 


of enchanige, promissory notes; count 


Fatr, 181 1; 


_ First Districts». 


Whether the 
city of New-Or- 


JeenS may drain 


-Jts Waters in the 
Canai Caronde- 
let? 


CASES IN THE SUPERIOR COURT 
NAVIGATION COMPANY 


THE MA YOR, OF NE W-ORLEANS. Vol. 1. 


Tue Court liaving divided, on the frat 
argument of this case, their attention was again — 
drawn to it. 
By consent, three paragraphs of the Moniteur | 
de la Louisiane, a paver printed under the eye of 7 


Baron de Carondelet, were read in evidence, 


They were allowed to be official. ‘Hy: ; 
I. Tue first isin No. 13, dated’ May 24, 1794, 
it announces the project of a canal, which, carry= 7 
ing the waters of the city and its environs into one 


of the branches of the Bayou St. John, will 


tities of musquitoes which render it so unpleasant 


it of the stagnating waters which contribute ina § 


great degree to its insalubrity and the vast quan. ¥ 


in summer. 

Ir farther states that, the war_preclpding the 4 
hope that the royal treasury would contribute to7 
the expense of a considerable canal of navigation, 4 
Government had only solicited H. M, to allow § 
the convicts (who were about to be sent to Pensa- 


cola) toremain in New-Orleans, engaging with 7 


them and the help of zealous inhabitants to: cut ; 


ay DRAIN» which IN SUCCESSIVE YEARS will be | 


CHANGED into A CANAL OF NAVIGATION FOR 

SCHOONERS. 
Tue paper states lastly that government hav- 

ing obtained this ravour (grace) intended, in % 


the course.of the month of Jutie, to ask of the | 
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agreable promenade. 


~ Oct. 1795, No. 70. It brings to view the future 


* great advantages the citizens had experienced by 
the facility with which they had been supplied with 
. wood, and the marked diminution of mortality 


_ to and the disgorgement of the waters which stag- 


OF THE TERRITORY OF @RLEANS. 


4phabitants. of the city such number of negroes Fart) 1811. q 
asthey could spare to cut down tl thes. 


First District... 


. Two large banquettes are spoken of, which, _ On.eans 
NAVIGATION 
tebe planted with rows of trees, will affordan “Cox ay 


li. THe second paragraph i is of the “19th. o 


greatness of the city—its encreasing commerce 
and presses the necessity of opening a communi- : te 
cation with the sea thro’ the lakes, 


‘It contains an official letter alluding to the 


which prevaiied in September and October hither- 


nated behind the city. ‘The governor then presses 


the commissaries to prevail on the citizens to 
continue their aid to hasten the complete advan- 


tage contemplated by facilitating the navigation. | 
The Baron expresses his hopes that if the plan- ae 


"ters also lend their aid, schooners will soon be 


able to come to the city. 

A draw-bridge on the Bayou to be built at the 
expense of the city is announced. 

Tue jntended promenade is again brought to 


view. 


Il. Tue third is of the 23¢ of Noy. 
No. 72. it notices the completion'of the canal 
, with a width of 15 am 


of the City as far as the 
feet, and mentigns the: deepening itone foot 
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Faut, 811. farther lands of the Lepers, so | 


yenable schooners to come to the city: a work which 


it is said will be completed in eight-days if the 
planters and citizens wiil fend one negro each for 
three days—“ a service of little moment which — 
however will ridthem totauty of the stag. 
“ nating waters dni consequently of the sicknest 
common in the fal/—while it will allé6w the 
* completion,of the port for schooners already 
“‘began—for without this deepening,’ Schoonerd 
*¢ will ngt be able to come up to the citys” 


“A royal schedule of the 10th of May 180% | 
was alsoread. See the contents of vol. pv 


271 272. 


A number of witnesses were next examined. 


Boré deposed that the canal was dug for the 7 


salubrity of the city; an object which was ex. 


pected to be attained by conveying the waters of — 


the city and the commons through the canal. ‘The 
inhabitants furnished their negroes cheerfully. 
He dwelt at the distance of five miles*from the 
city and sent his gang. 

Metzinger deposed that he was one . of the eid 


de-camp of the Baron de Carondelet, and began a 
the canal with sixty negroes, supplied by the in- : 


habitants of the city. It was originally only 
six ieet wide and turned round the large trees ; 


the object of it bei conveyance of the wa- 
ters of the city: to the second 
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‘the such-individuals, as had tone,” working them: Onnwans 
NaviGaTion 
for selves furnishing an equivalent-in moneys 
hich The number of negroes thus employed was on 
tags an average, after the first year, from: 1600 175. 
nest | The presidios or convicts wererabout the same 
the numbers but worked only when there: was no 
ady employment for them elsewheres {The negroes 
ners and the conviets carried away the dirt. In 
4 his judgment the convicts did not-do one: fourth 
~~ of the work, The negroes were fed by governs, 
801 and went to their masters at night. The 
waters of the city began to run into the canal soon 
after its completion. The witness observing that 
L gq | in heavy rains, these waters brought so much 
* 9% = dirt that the canal would soon be filled tp, he re- 
the 1 presented this circumstance to the Baron, who 
ex. | replied the canal was dug for the conveyance of 
sof 4 | the waters of the city, as well as for the purpose — 
he 4 of navigation, and must answer both the intended | iy 
lly. q objects. The Baron had three large wooden gut- te 
the | — ters placed on each side of the canal, the. issues * 
4 of which were stopped up, in time of rain, and 4 
ds: q gpened, after the water had deposited its sedi- 
ran Ment, toletat, thus clear, find its way through 
ins § ‘the canal. A keeper was appointed for this ser- vail 
vice. 
‘ss; Lavigne deposed that he lived fifteen years 
yae the canal, and lives there at this moment— 


nd» Bf ‘has always observed the waters of the city to 


OF THE TERRITORY OF ORLEANS, 4 
heir, the was widened and carried Fann, 
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Farp, 1811. run into the. fortification ditch, and from thence 
the canal. The waters of the commong 
found their way into it, through gutters with flood. 
NAVIGATION 4 
gates. 4 
Bretonnier he was employed by the | 
Baron’to solicit his neighbours to send their ne- 
groes to work on the canal: He does not believe 7 
e any of them would have sent any, if they had 7 
believed the object of it was not for the benefit 7 
of the city. The waters of it have ran into the 
canal since it exists. Before, they spread on the 7 
‘commons. ‘The spot, on which the canal is, was ; 
the lowest; not so much however as to prevent } 
the spreading of the water along the sides, but @ 
in hedvy rains a sensible current appeared in the 7 
present direction of the canal. The canal was | 
always used for the purpose of a drain aad that 7 
of navigation. It filled up, after attention ceased ; 
to be paid to the trunks or gurgouilles. j 
Castanedo deposed he was the treasurer of the 
city, when the Baron began the canal. His avowed 
object was to relieve the city from the great 7 
mortaiity which was occasioned by @ quantity | 
of putrid water, whica lodged on the commons. 
‘The inhabitants cheerfully yielded their-negroes; 
he sent his.’ When the convicts were not at work 
onthe fortifications they were sent to the canal. | 
The Baron intended to have the canal thirty feet 7 
» Wide, doubie its present width, ‘and fou fect 
_ deep, and to havea marie salope or diag to keep 
at from filling ups ‘Tae King’s engineer iad repor- 
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fed this couldbbe done. ‘The génerafopinion of the Fatt, 


nom people was that the canal ‘would answer thie purty 
q “poses ofa drain and of navigation. After the'canal 
ia ; 4 was dug the city built a draw-bridge on the bayou Ri-? 
he sat its expence. | 
rie. the city surveyor, deposed that the 
lieve # declivity of the land from the bayou road to the 
had # ~ canal is thirteen inches; less than one inch on. 
nefit d the hundred feet. The natural course of the. 
) thes] _ water was originally on the spot on which the 
n the © canal has been dug. This is still perceivable. 
, was He believes that the present declivity, which now 
‘vent renders a spot, before the middle of the square, 
but - between Maine and St. Philippe streets, the 
1 the @ - lowest part between the road and the canal, is 
was G artificial. The water, falling on the opposite or left 
that J side of the canal, naturally runs into it. If the 
ased water of the city were conveyed to the bayou, 
| by anew drain they would fill the bayou Ups: as 
now fill the canal. 
wed  — The navigation of the bayou is now obstructed. 
cen ; from the mouth of the canal to the draw-bridge, 
ney because the canal has not been kept clean. Ifthe 
ons. canal was dug about four feet deep it could bear 
marie salope or drag and would drain’ the city 
rork «and answer the purpose of navigation. 
nal. FF = Dorville deposed he has long lived near the 
feet", bayou, the canal was at first intended as a drains y 
fect Latour, an engineer, deposed that water will 
eep run on a slope of aline in the toise. If the ~~ 


- ground be uneyen more is required. He gene- 
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Fart, ‘ttt. rally gives on¢. inch to. the toise..gHe. has nevet 
noticed any’ obstruction in the bayou near the 
mouth of the canal, He cannot however affirm 
that none ex sts. 


‘Maron, a oF Livingston, for the plaintiffs. ‘The plaintiffs 

NewOarnexs claim the right of entering upon and clearing the 7 

ane _ canal Carondelet, under their act of incorporation, 
July 3, 1805, chap. 1. 

Tue 7th section authorises them to enter into 7 
and upon all and singular the land and lands.cov- | 
ered with water where they shall deem it proper 1 
to carry the canals and navigation herein particu- 

assigned. 

_ Tux 9th section authorises them to receive 

certain tolls when the improvements made by 

. them shall permit vessels drawing three feet water 7 

| to pass from the Bayou St. John, by the canal 7 

ty Carondelet, to the basin terminating: the same at 
city ditch." 

Tx1s grant, however, being made by the Le. 

gislative Council, would have been void, as that 

body had no right to dispose of the lagd which | 

hed passed to the United States by the tession: | 

but, it has received the sanction of Congress. 

The governor, was directed to transmit the acts | 

of the Legislative Council to Congress, whohad | 

reserved the right of repealing them. Congress, | 

‘hot having exercised that right, must thgefore 

wer’ be conskiered as having approved the act of in- 
a farther qanctiog/ be necessary, 
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OF THE TERRITORY OF ORLEANS. 

evel | plaintiffs have it in the act of Congress, (1807, 
‘the 081; ) the 3d section of which imposés on thet 
corporation of the city the obligation of convey- 

to the plaintiffs as much. of the commons of 

sm _ the city as shall be necessary to continue the ca- vs 
“a q nal Carondelet to the Mississippi, as a condition Maso Gata 
cae % of the recognition of the title of the city to part , ie 


§ of the commons. To this the defendants have : -— 
assented by accepting the grant and making the 
ne conveyance. 


tt 1 Tue defendants have .also impliedly recognia. 
‘cue sed the validity of the plaintiffs’ charter, by ta- 
@ king the shares which were reserved for their 

benefit. 
ceive 

by ‘Tue plaintiffs have validly 
ater «the rights which the defendants had in the: soil 
anal before the charter; but it is contended’ that ad- 
eat mitting that the defendants have thus lost their 

_ right j in the soil, still they have a servitude therein. 
Le. @ | Servirupes may be acquired by nature, by 
that | Stant or convention, lastly by prescription. | 
ich — I. As the present canal is an artificial work, 
on: § it cannot be contended that nature gave any right 
ess, | therein. Neither, in my apprehension, have the “Ties 
cts 4 defendants shewn any right of servitude to have 
had ' _ existed, before the digging of the canal. 
ss, (§ ‘Tue defendants, however, claim one from the . 
ore situation of the ground: the city being natural- 3 

in- @ Jy higher, must drain its waters, on the ground : 


TY, «@ ia the back of if’ But it is in evidence that the 
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) streets, at a considerable distance from the canal,’ 
II. Servirupes are also acquired by grant or . 
convention. . In the present case, it is admitted ” 
that the land was originally the property of the 


- verse right, a grant must be produced or a con. 
vention or agreement clearly proved. : 
‘Tne defendants do not pretend that they pos- 
sess any formal grant, but claim the servitude t un. 
der an agreement and convention which took 


place between the sovereign, represented by. hie | 


governor, the Baron de Carondelet, on the one] 


part and certain inhabitants of the city of New.@ 4 a 


Orleans and its vicinity, on the other. 


ALL, 1814. “natural drain is between St. Phillip and Maine. 4 


Tue evidence of this agreement and conven- | 


tion has been preserved in certain Pongnpteg ff 
the Moniteur de la. Louisiane. 

TueBaron there solicits the aid of a few new! 
_ groes for the digging of a canal, which at first is 


to serve as adrain to the waters of the city; but | 


at the same time, he declares that the canal ig 
only to be destined to this object for a short time; | 


it is afterwards to be changed into a canal of na- 
vigation. If the canal was to undergo a change, 
it is absurd to say it was to continue af ter, what it 
was before it. »If the canal was intended forever, 
to continue as a drain, it would have been absurd © 
to announce that it was to be changed into a canal 
of navigation. 


THz particular manner in which the Baron en: | 
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id THE, TERRITORY OF ORLEANS. 


- larges upon the vast advantage which the com- 


_ mercial and agricultural interests of the province 


Fat 


1811. 4 


will derive from @ canal connecting the navigation ORLEANS 


_ of the Mississippi‘and that of the lakes, evinces 


that this was his grand, his main ‘object. It is 


true the Baron presents also as an inducement the y 
draining of the waters of the city; an object which 


is announced to be temporary, but which must 


however bein a great degree permanently effected, 


as long as the canal remains, as it must insensibly 


drain the adjoining ground. 
It is also clear that the canal was not intended, 
| when arrived to its perfection, to continue to be 
the common sewer of the city. If it must re- 


ceive all the filth of the streets, it will always be 
full of a' quantity of putrescent matter, vegetable 


and animal, which in this hot climate must gene- 
disease. Every stroke of the paddle or oar, 


every motion of the pole must stir up this body 


_of putrid water and impregnate the air with pes. 

tiferous miasmata. Can it be supposed that, the 
‘banks of such a sewer would be selected for 
shady walks, affording the inhabitants of the city 
adelightfui promenade ? 

HI. A servitude in ordinary cases may be ac- 
quired by prescription. In the present, however, : 
the defendants cannot pretend to any right on 
that score, for there cannot be any Breeton 


against the SOV 


Moreau, for" the defendants, The plaintiff 
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CASES IN THE SUPERIOR COURT’ 


Fatt,@§81!. cannot claim any right to the premises, under a 
____y the act of the Territorial Legislature. They 
oan. could not interfere in the disposal of public 7 


District 


say Jands. ‘The plaintiffs’ charter cannot in this res. 


V6. pect derive any validity from the silence of Con: 
Mayor, &c. or 

Nuw-O auans. gress. Until that body act upon the laws of the 

territory, their right of repeal continues. The Go- 


vernor was directed to send'the laws to the Pre- 


sident to be laid before Congress, who had the’ J 
power of disapproving them. 7, Laws U. S. 1145 7% 
It would be going very far, to say that they deri- 7 


ved any sanction from the circumstance of there 


being no evidence oftheir having been acted # 


upon. 
-Neither, have the defendants them- 


selves from contesting the plaintiffs’ pretensions, 
by taking a certain part of the stock, which the’ 


legislature had reserved for them, ‘They having 


reason why they should not be allowed to contest 
any claim which the plaintiffs may set up against 
them. ‘The mortgagee of an estate, the fee of 
which is held in common by several persons, may 
purchase or otherwise acquire the share of one of 
the mortgagors, without affecting his rights against 
the others. 
Tue plaintiffs’ eounsel ‘having admitted. that 


the owner of the superior estate may claim by na- § 


ture aright of servitude over the inferior, in or- 


der to carry away the water which falls on the su- 


perior estate, it will be uscless to produce any 


acquired an interest, in the plaintiffs’ afluirs, is no 4a 
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OF THE TERRITORY OF ORLEANS. 
ler authority in support of this proposition. It is 1811. 
ey not denied that the city stands higher than the 
| on which the*canal is dug.’ It follow, 
“8. ‘then as.a necessary consequence that the water Company 
: of the city must have its way naturally over the ha 
he | ground behind it. » Newnes. 
1O- - But the defendants chiefly rely ‘as to “the right ot 
re * which they claim of conveying the waters of the pi 
he’ i city, thro’ the canal Carondelet into one of the .¢ 
branches of the Bayou St.-John, on an agreemént_ 
nie or convention between the sovereign on the coun- 
T€ WF try at the time the canal was dug, thro’ his repre. 
ed sentative the Baron de Carondelet, of the one part, | 
and certain inhabitants of the city of New-Or. ws 
be : leans and its environs, on the other. 3 
18,7 Iz is contended on the part of the pial 
he | | that, by this contract, the king, who was.the own- 
ng er of the inferior estate, consented to alter the ‘na_ “ 
 .tural course of the waters -of the city, and to a 
st’) _newdirection being given them, and thatithis con- 
ist] = tract has produced an obligation on the part of 
of ‘3 the owner of the inferior estate, to receive the . 
ay | water of the superior, not in the natural way, ae 
of that is to say throughout every part of the land, ae 
St but thro’a canal dugfor a particularpurpose at the 
expence of both the contracting parties: In other 
at words, that the owner of the superior estate has. 
thereby acquired aright servitude in a particu. 
Ir cannot be denied shat the first object, 
ry _ point of time, was the conveyance of the waters 
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ps District: | The first paragraph, read out of the Moniteur, 
_ _Onizans_ announces that such is the intended use of the 
— canal. But.the plaintiffs contend that the same 
| us. papers contain certain evidence that the canal 
was to afford this advantage for a short time only. 
ra It was to: be changed, that is to say, it was to 
cease to be what it was at first, and become ex- #7 
clusively a canal of navigation. 
~ Qw the part of the defendants, however it is_ 
3 contended ‘that taking all the communications 
: of the Baron together, it clearly appears that his 
i intention was that the canal should never cease 


to drain the city, not only by carrying off a part 


of the waters of it by filtration, after they werd | 


spread upon the commons, but directly by  re- 
ceiving the whole immediately; that the draining 


of the city, its health, the freeing it from the 7 


thyriads of musquetces which desolated it, was 


of the city through the canal into. the bayou, 7, 


the first object in point of time and importance: 7] ' 


one which was looked upon as secondary to no 
- other, not even that of the extension of agricul- 
de ture and commerce. 
Tus intention having been communicated 


and aid having beefi solicited and- obtained to - 


carry it into effect, the advantages thus held out 

‘ must be considered by the court, as the retribu- 
tion which those, who accepted the offer, and on 

. the faith of it sent their negroes, afforded their 
personal labour, or paid their money, have a 
complete right to require, 
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_ OF THE TERRITORY OF ORLEANS: 
During the existence of the Spanish govern-_ | 


ry ‘First Di 

¢ §. ment, in this country, it appears the-right of the. 

e: defendants was never questioned. Whén the 

it yonisinformed that the draining’ of the city will Compaxy 

fillup the canal, he answers, it was dug for 
object and means must be taken to makeit answer 
1801, seven years after the canal wascom- 

pleted as a canal of navigation for schooners,.thé 

‘ q q “Sovereign himself declares by his schedule, . that - 

the water ofthe commons must notbe'sufferedto 

iieon them, until the earth absordes them, or a 

part of them find their way into the canal by filtra- 

tion: but trenches must be dug, in order that the 
| Waters may flow directly into the canal. 

6 q ~ The right of drain thus recognized by the Ba- ; 


“4 ron de Carondelet and the King himself, after the al 

’ period was passed, when according to the plain- sei 

; 7 tiffs’ construction of the words of the Baron, in 

o mothe paragraph first read, the canal was to change | 

nature, cease to be used as adrain and.be 

 elusively appropriated to navigation, are confirm. 
ed to the city by its charter; and it cannot’ be 
believed that the legislative council, in granting 
eertain priviledges to the plaintiffs, meant to des- 
troy any of those of the defendants... The legis- 
lative council has not said so by express words 
—it could not have said it. If the plaintiffs, 

in the exercise of the rights vested in thefh, 

_ must affect those of other persons, their act” of 


“incorporation directs compensation to be made. 
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CASES IN THE SUPERIOR COURT 
™ If in improving the navigation of acreek or ba- 


it becomes necessary to dig a canal they 
do ‘compensating those who thereby lose 
peice “their land—If in order to improve the naviga- 
vs. tion of a canal, it becomes necessary that an in- 
Mayor, &c. or 
New.Onurans, U¥idu a corporation, who has the right of 
Sopa using it as a drain, should cease to exercise that 


right, the plaintiffs may insist on it, but they are 


a drain equally convenient. 


Conczess, in yielding their aid and counte- | 


nance to the plaintiffs, could , not sacrifice the 
& ; rights of the defendants : it is not to bejiimferred 
r from the circumstance of their having acted with 


= liberality to the former, they have intended to 


. act with injustice to the latter. Be, 
CUR. ADV. VULT. 


‘Lewis J. read the following opinion subscrib. 


ed by Maruews J. and himself. * 


-. ‘Tuts action is brought by the plaintiffs to as- 
‘certain and secure the right to the canal Caronde- 


let, as a canal of navigation to the exclusion of | 


the city of New. Orleans, using it as a drain and 


place of deposit for the water and filth running , 


from the town. za 


Ir is unnecessary to investigate minutely the 7 


title @f the plaintiffs, as it is admitted by the coun. 


= 


* Marty, J. was occasionally absent. 


- bound to afford to the party at their own expentée I 
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OF THE TERRITORY @ OF ORLEANS, 
sel é the deféndants, that they havea right to” Bs. 


First istrict. 


improve the property, the subject of this contest, U 
for the purpose of navigation, but hythened’ "ORLEANS 


Naviea tion’ 
with their right of Service to drain the city. This  Comrase 
service, if it has an existence, must be considered. Airaeree: de 


jh its nature a predial oneBy the ‘Civil Law, 


which are said to lie only in grant. grant has 


predial services are defined to be charge®' laid on 


anestate to the use of another estate, belonging 


té'another proprietor. They originate either in the 


natural situation of the place, in the obligation — 


imposed by law, or in agreement between several 


proprietors ;. the service claimed by the defen- 


dants have its origin in first. last 
of these ways. 

» Ir-eannot be.considered as one in 
the natural situation of the place ; because it has 


_ been erected by. the industry of man. It is not 
a right of service vested by grant or convention ;° 
for, in all grants, deeds, conventions or agree- — 


ments, there must be two parties, the grantor and 
grantee, the contractor and. the person contracted 
with, the party giving rights and-the one receiv: 


-ingthem. A property such as’ the defendants in- 


sist on in this case, belongs to that class walled in 
the Commion Law, Incorporeal Hereditaments, 


heen produced, giving the right of service con- 


- tended for by them, nor has time"sufficient elap- 


sed to presume one and give a, prescriptive ditle ; 


no convention or agreement has taken place by . 
~ which this fight has: become vested i in the city, 
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CASES IX THE. SuPERIOR COURT 


Fis D 2 for, being a body corporate, it could only eonve- 
irst Distri t or agree by its. head or the 


ORLEANS 
‘Navication Cabildo,. 


Company [HE use which the city has had of the cans! 
= in dispute, seems to have been nothing more than, 
 New-Ourzans.a permissiye right allowed by the sovereign of 
country, on account of that portion. of labour, 


furnished by the inhabitants of the city.and coup; 


try more immediately interested. in its health ant! i 


prosperity, From the evidence before us, we belie: 
ve that the canal was originally made, for the two- 
fold, purpose o of draining the city, the low tend | in. 
the rear of it, and that of navigation: | in- 
ing of the city is incompatible with its use © for: 
the latter purpose ; from the nature of things,’ it 


come unfit for any other service, and as the de- 
fendants have no absolute legal right to a sewer 
in it of that kind, their pretensions are unfound-. 
in law: por do we believe then better founded in. 
equity and good conscience, in claiming compen. 
sation for the portion of labour they gave in’ the 
original formation of the canal, haying so. 
used it tothe total destruction. of the most im- 


portant purpose for which it was made; but as. | 


some inconvenience may arise to the city if ime. 
mediately enjoined from emptying its waters and 
filth i ipte the canal as heretofore it has done. 


must and will drain the low lands in ‘the rear of 
the city, and ‘the .wider and deeper it:shall be qa 
made by the navigation company, the more effec: 
tually will it answer that.end. It has been used 
by'the city as.a common s¢wer, until it has be 7 
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OF THE TERRITORY OF ORLEANS. 


is therefore ordered, adjudged and decreed, Fart, 1811, 


and we order, adjudge and decree, that the de- 


fendants ‘be and are hereby permitted tovuse 

Canal Carondelet, as heretofore ‘they have done “Courany 

during one-month from this date; and. that from i : i 

and after the expiration of.said month they shall : 

be and-are by this judgment for ever enjoined and 
irohibited fron) interposing of in any manner in! 

téfrupting the plaintiffs in any work or improve-' 


ment they may chiise-to make on said Canal to 


facilitate its: navigation, aritl that from and after 
the expiration of said period it shall no longer be 


Moreau, for the for a new 
trial: on “the: following grounds: because the 


judgment is to and contrary 
law. 


1. Inasmuch as it thé which 


|g the defendants claim, not established by nature. 


2.. Inasmuch as. it declares the defendants; 


4 without a title, on the “eround that there is no. 
grant nor any agreement, or convention to which 


the cabildo, the legal of city, 
was a party, 
48, as it the. 
’ of thie city,-and its environs, of the use of the. 
‘canal asa drain, which they acquired’ for a.valu- 
able consideration, having fupnished the greats. 
est of the in 
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CASES IN THE SUPERIOR COURT 
4 Fauty 1911. Inasmuch as, it impairs the right of: the | 
defendants, accruing under an implied contract 

Onteaxs between: the sovereign and. the inhabitants. 
the city and its environs, 
v8. I. It be sshewn from derived } 

from the Roman law, that when it is said, that. 

_ the right of draining an estate is confined to the ~ 
waters running down, without any alteration,” 
produced by the hand. of man, such works ote 
are intended as are erected. by the owner of thei 
superior estate, which. tend to. aggravate. the’ 
condition of the iaferior, as by encreasing { 
rapidity of the water; not such workgas are, 
made, in order to convey the water to a parti- 
cular spot, as a canal. Since an express law of 7 
the Digest, 1. 8. lib. 43. t. 20. grants to the | _ 
owner of the superior estate, the right of conduc- 
ting his drain through of the infe. 
rior as he may chine, Be 
LIL, It will be shewa by Spanish laws, snd by | 
‘evidence of the usages which prevail in Spain, 4 
that the king often grants, by edicts, declara. | 
tions, and even by royal letters, privileges and. 
immunities, and transfers property’ to corpora. 
tions, Grid individuals, even to provinces, and 
eyen the public in general; that 4 1 
such favour ‘may not have been solicited): 
- edicts, declarations or letters, are not less ‘valid, *” 
are considered asvabligatory on the crown, and 
are allowed in’ courts, to have the same effect, 


as contracts between individuals, * Hence it 
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THE TERRITORY OF ORLEANS. 


the follows that the. publication of,the Baron de Bie bi ies K 
act rondelet, made with a view, to induce the inka- 
of bitants; tor yield the labour of their negroés,. Onueans,, 


formed a.valid contract between,the ‘sovereign Company. 
and those who in pursuance of these publications 


Mayor, &c. oe 
at}. sent their negroes to dig the\canal.. 


he ‘The defendants expect to shew, thatit 
contrary to law, equity, and the ordinance of 
ty 1787 art. 2, to-deprive the inhabitants of the 
he? jast retribution promised them, the guid pro 
he quo for the labour of their slaves. The judgment’ 
he, is grounded, on the proposition, that’ the canal 
re: § has been used as a drain till now, but it is diffi- 

ti- 7 cult to guess, by what rule the court ascertained 
of that this temporay use was a sufficient compen-. 
he while a perpetual one was stipulated. 

c- Gi. IV. The judgment admits the canal was dug 
“for the double purpose drain and navigation; 
9] _ that such was therefore the intention of the par- 
ry! a “ties. It is difficult té understand on what ground 

“4 the court can after this admission i interpose its au- 

thority and.destroy the rights of the partiés on the 
id. that the two are | 


id q for the ved the 
ho reasans:be overruled, under the 23d article ofthe 
this court, ante p. 7, as not plausible nor 
of an useful or reasonable 


4 4 J They to be so. ‘The case. 
‘bas been twice and very fullyargued, » 
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fo GASES IN coURT 
Fatty 1811. Marrrn, J. notin my power to concur, 
a tow bin The opinion, which has now become that of the | 
acm court, was shewn to me after the dtparture of | 
NAVIGATION 
| Judge and then declared my 
As the counsel are dissatisfied, and 
have filed reasons for a new trial, it will natural. 
ly follow that one of the members of the court, | 
who deemed it lis duty todissent from the 
> yaa nion of the-majority, will readily incline to a "a 
hearing. and will reluctantly forego the oppor-| 
tunity of listening” to an argument which may 
elucidate the points upon which the judges hold 7 
different opinions. I'am, therefore, averse to over. | 
rule the motion. It does not clearly appear'to mey 
the language of our rules, that the grounds on# 
which the defendants have built their hope of ‘ 
“new trial are not “plausifjle or at least susceptible’ 
“ of an useful and reasonable discussion.” ag F i 
As the parties have treated’ the case as one-of | 
considerable i importance, and as, it having been | 
my misfortune when it was first argued, to air 
from the opinion of one of my brothers and now’ 
with ghat of the other, it is likely that | 
under an error, I deem it proper to state the 7 i 
a " grounds on which, after the most mature dglibe- 7 
ration and attention which I am able to giv “ae | 
subject} I have Concluded that the 
| ought not to bes prevented’ to use the canal J 
Carondelet as a drain for the waters of the city, 7 
until fhe"plaintiffs shall have them’ a drain 
‘¢qually convenient. 
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nay 


Mey) 
on? 


court fam unable torgive my assent. The» firs, 
that the claim of the defendants ought. to be ORLEANS, 


TERRITORY OF ORLEANS) 
To,two propositions in the,jadgment. of: thes, 1811 


Bir rst 


Navicariow’ 


rejected, as it “* belongs to that class called in Company, * 


“the common law incorporeal hereditaments, 


“ which are said to lie in grant” and “ no grant cat | 


~ has been. produced giving the right of service) 
contended for,’’. The other is that. the claim 
is likewise to be disallowed, as “‘no convention or. es 


“agreement. has taken place, by which a right | : 
“ has been vested in the city, because being a bo-. 


“ dy corporate it could only covenant or agree by 
“its heads or representatives, the Cabildo,” 
which does not appear to have been done. 

As the claim of the defendants ripened into a 


‘title long before.the inhabitants of Louisiana, had 
any connexion witha people who recognize the 
¢ommon law of Great Bgitain as a rule of con- 
duct, I am at a loss to discover how the discus. 


“gion of that claim may . be aided by ascertaining: 


een 


fer 


ow 
our 


the | 


its character, under the principles of the common _ 


law, and how we can declare it void, on account 
of the absence of a required only by 


the common law. 
We ‘should rather ascertain its charac by. 
the etc of the civil law, which was the 


, ew and enquire only whether it was created 

anal 
‘ity 1 
rain 4 q 


fied into its present shape, in the ‘manner 7 
which that law prescribes. P 
Tue defendants claim the right of 


the waters of t al into the canal Carondélet,.. 


} of 
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Fant, 1811, ‘and conveying them through it to St | 
— John : Jus cloace-mittende.» 


AVIGATION 
ComPaANny 


Mayor, &c. oF 
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’Tx1s right is a SERVITUDE. Jus cloacd 
tende servitus est. Dig. kb. 8, tit. 1. 6.7. 
Servitupes are established by 
or stipulations, or by will. Si quis velit vicing 
aliquod jus constituere pactionibus atque 1 
tionibus id efficere debet. Potest etiam testamento > 


quis heredem suum damnare...,. ut patiatur® 


eum (vicinum) per fundum ire, agere “ante 1 
exeoducere, Inst. ib. 2. tut. 3.8. 4... 
PERMISSION and forbearance establish servie | 


tudes. Traditio plane et patientia servitutum ine 


ducit officium pretoris. Dig. lib. 8. tit. 3. b. a 
42. .The commentater understands that per. | 
mission alone establishes a servitude, in the, 
same manner as forbearance (note 18.) Aut ita 
legendum, aut hic sengus est ! Patientia plane, 4 
ut traditione servitutem induecet officium 
toris. 
sodkde: A, right may vest in a person, ae or | 
corporate, without any covenant or agreement of 


such aperson. Inthe present casea convention | 


‘agreement between the government or the Bay” 
ron’ de Carondelet and certain inhabitants of the 7 


‘city and its neighbourhood may have a 


right of drain i in. the city. . 
Wuat concerns the interest ofa third 


“may. be -the © object of a contract, in conditione 


aut in modo. In modo, i. e. that although I can- 
ot directly stipulate what the interestof | 


aie =, 
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StF third peton, may alien what 
with astipulation that the person to whom 
mit alien it, shall doa thing which.concerns the interest 
ofa third person, 1 Pothier on Obligations, 64, 
a. 71.. Thus the individuals, who paidmoney or 
‘furnished the labour of their slaves, might fairly 
stipulate with the Baron, that the city should haye 
the use of the canal for a drain. 
Acconnig tothe principles of the old Roman 
| “7 hy, a third person, who had not been a party to 

the contract derived no right of action therefrom. 
But according to the constitutions of the Empe- ae 
rors, a third person, in whosefavouradonoraddsa 
ehargeto the gift, has an action to compel the donee 
to fulfill the intention of thedonor, Cod. hb. 8, 
' tit. 55, 1. 8, note 18, speciale est in donationibus, 
contractibus, ut alteri per alterum queratur ac- 
The action of the third party was called 
j, Actio utilis, the name Roman lawyers gave to ac- 
) tions, which had no other foundation than equity. 
Que contra subtilitatem juris, utilitate exigente 
ex sold equitate concedebantur, 2 on Ob- 
Tigations, 50 no. 72. 
Tavs could a right be vested in the corpora- 
tion of the city, without any covenant or agree- 
_ymonemae by its head or representative, the Ca- 


one of the parties tqacontract, cafinot, in countries 

‘where the common law prevails, acquire a right 
‘@Baction undeffiit. In many cases the courts of 
/Great-Britain have sucha right. 


Ww, is it clear that a person, who was not 
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promise was’ made to the | 
fi ather to pay him Z. 10 and the husband brought 


the action—held to lie: for the party to whom the a 


benefit accrues may bring the action. 
vs. Wood: Hett.30. 


»Wuere a man promised to another to 
satisfaction for all the débts which he owed ‘to ans ~ 


other, who was absent, the creditor brought an 
action and held to lie. Het. 177, cites 43 and 44, 
Eliz. Rison vs. Horton. 
A. promised B. that in consideration B. wil 
make unto A. a lease of certain lands, A. will age 
sign them to B’s servant—the servant shall have 
the action and notB. Arg. 2 Le. 205, pl. 225, 
cites it as 25 El. Crew's case. 
Ay action may be maintained by a daughter | i 
ona promise to her father for her benefit, on a” 


moving frem the father. Dutton 


‘Poole. 1 Ventris 318, 332; T. Jones 10% “F 


In Martin vs. Hind, Douglas, 146, lord 


-gaid it was difficult to conceive how a doubt — 


‘could be entertained on this point. 7 


Marchington vs. Kernon, Bos. & Pull. 
101) Buller J. said that if a person anake ig 
apromise to another for the bénefit of a third, 7 


the latter may maintain an action upon 


Cawnpor induces me to acknowledge that the | 
aathorities on the. other side of the question are 
thé most numerous and perhiaps the. most conclu. 


sive. See Viner 33337, 2 Evans’ Pothier 
32; Bos. & Pul, n. 1, 6. 1, Sie 
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my. view ofthe case, the. defendants -h Fatty 1811. 


by nature the right of emptying part of te Dist 


watérs of the city, on the spot on which the 


pal has been dug, and they have acquired that of ba ei “4 
of conveying the whole thro’ the a vs. 


Mayor, &c. op’ 
vention or agreement. New-Onizays: 


Tris inevidence. that all the lands. 
behind the city lie lower and naturally recejye the 


waters of it—that behind Fort Ferdinand, which - 


tothe middle of the city, the land is higher than 
on each side and gradually slopes towards the 
middle of thesquare between St. Philip and. Maine 
streets, on one side, and towards the very spot on 
‘which,the canal is dug, on the other ; that spot — ae 
Jower than both the.sides of it, So,that 

naturally part of the waters of the city flowed on 

it; and although the lateral slope has very little 

steepness, yet, in high water, the thread of the 


(stream was plainly perceivable in the ise 


of the canal. 
Tue city has therefore a right of draining its 


"water as.a natural servitude on the land behind it. 
‘si camen lea non sit agro dicta, agri naturam 


esse servandam & semper inferiorem, superiori 


|. servire, Dig. 31, lib, 39, tit, 3, s. 23, and this. 
} © right exists on every part of the land behind the 
“City. Quecunque servitus fundo debitur, omnibus 


“ejus partibus debitur, Dig. hb. 8, tit. 3, ‘Ll, s. 
ag The right id On the whole and each part 
servituti est in toto et qualibet 
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Mayor, &c. or 
-New-Or.eans. 


“lic good, -to dig a canal @'egoutement, 


So that the owner of the. land: 
free any part of it from the servitude. In: deeps | 
ening this lower spot into a canal, the right of the | | 
owner of the superior land, to convey the water q 
which before flowed on it, could not be affected, 
without affording him cleewhere: a. 
equally convenient. 
natural right was in 
year 1794 convention or 


= 
Tue parties have laid before us several et | : 
which. are admitted to be official. 


. first announces the intended 
the canal Carondelet ; It is spoken of as’a canal’ 7 
which (emptying the waters of the city ond | | 
“its environs, into one of the branches of the | 
bayou) will rid it of the stagnating waters’ 1 
“which contribute peculiarly. to its insalubrity "9% 
“and the myriads of musquittoes which rendet 7 
#* it so unpleasant an abode, during summer.” 

Ir states that ‘ the expences of the war preclud.. 7 
" ing the hope that the royal treasury would con- | q 
tribute to the expence of a considerable canal 

« of navigation, government had ‘only solicited 
‘the king to‘allow the convicts (which were as, 
“ bout to be transported to Pensacola) to remain 
“ in New-Orleans, engaginggjwith their aid and 
“ that of several inhabitants, zealous for the pub: * 
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4 for draining) will be ‘ehanged-in stipces.» 1811. j 
“sive years into a canal for schoon- 

ANOTHER paper completion of = 
the the canal of the city as far as the bayou, with 
tex § width of fifteen feet, and the intention of the go- Naw-Geseans 
‘a yernor to have it dug. one foot deeper, from the. 
nce 


highdand of the Lepers to the city, so as 
able the schooners to reach its gates. It ons: 
thet The work could be.completed ineight — 
ces days, ifthe planters and inhabitants of thecity, 


# would:aid it with one negro each, during thiree 
Sdays—an object of little moment which never- 
| theless: ‘will rid them (les délivrera’ 

of “totalement ) of the stagnating: waters and con: 
nal “sequently of so common 
md fetal? 
the Iris in evidence thi the and 
ousing planters very cheerfully complied with 
ity the Baron’s requisition—those among the former 
jer | ' who had no slaves, working personally on the : 

4 canal, or furnishing an equivalent in money. Tn. i ¥ 
id deed a gentleman who surveyed:the works “* 
; q _ the Baron’s order, has deposed that in hisibéliet 

the convicts did mot effect one third of the'work. 
ed | . We are further apprised that the Baron’s in: | 
tention was to extend the canal tova width of 
thirty feet in course of time, that he caused 
nd Sargouilles, (large wegden gutters, )to be placed, 
| reasonable distance from each" other,’ on each 
sideof the canaly the issues of which were stop- 
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‘CASES IN THE COURT 


and deposit the earth it brought down, and when * 
perfectly clear allowed to find its way thro” the 
canal to the bayou. A keeper was appointed for 
this service.’ 


Lastuy,a royal schedule of the 10th of May, a 
1801, six years after the completion of the canal, 7 
directs: the commons of the city to be drained J 


fi 


by trenches into the canal, so as to putan endto | 


the putrid fevers occasioned by stagnating. a) 


ters, and yet attended with great mortality. . 


all this testimony the impression 7 
my mind receives is that the defendants have sa 9} 
tisfactorily proved the right of the city to adrain 
through the canal—a right which naturally ex. | 
isted over this particular spot, ina more eminent 


degree than over any other part of the commons, ~ 


except on another between Maine and St. Phillip r a 


streets, and has been altered into its present form 


by aconvention or agreement, between the King 4 
or the Baron of Carondelet, as his representa. ~ 
tive, and a number of inhabitants of the am a 

and planters of the neighbourhood. 


_ Am agreement ora pact is the assent of two. | 
or more persons on the same object. Duorum vel © 


plurium in idem placitum consensus. Dig. de 4 
Pactis l. Domat b. 1. t. 
4 Now, inthe prescnt case, the proposition of the 4 

‘Baron, that the persons,tagwhom it was made 
should afford the aid he wanted for digginga J 
canal, emptying the waters of the city and 
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a furnished the consideration, have the right of * 
it back, if the promised advantages are 


First District. 


was yielded. Here‘is then.a complete pact or 
agreement, It has been faithfully carried into ef. 


vantage—their right thereto is perfect, 
Tue inhabitants of the 


withheld. The civil law gives them an action-cal- 


led condittio 0b causam dati, causé non secutd. 
IF the advantages were intended for a third person, 


natural or corporate, who was not a party'to. the | 


‘agreement, there results for him the actio utilis, 
qua’ contra’ subtititatem juris, utilitate ita eati- 
“gente, ex sola a@quitate concedebatur. 1 Pothier 


on Obligations, 50, n. 72. 


«Tue plaintiffs’ counsel has 


“that the canal was intended for two objects, 


merely incidental, during a short period, and:ne- 
exssarily intended to give way to the: 
otte. 


which cannot exist together, navigation and a 
‘drain—that the first was the. main ‘one, the other * 


Tue evidence of this fact is sought in the first 


of the Moniteur, read” in evidence. 


he canal is there calléd a canal of drain which 


will be changed it Mhecessive years into 


navigation for schooners. 


Tuz word changed is represented, 


into one of the branches of the “bayou Fant, 1812, 
| was accepted, the aid furnished, and the Baron: 
undertook to apply it to the object for whighsit 


fect: the parties to ep the promi ad ke. 
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witch be construed stejetly | 
—and thus necessarily »precludes the idea of the ” 


Naviea 
Wein ite fot weirs be 


their strict grammatical sense~+the intention-of 


the party who utters them ‘is'to be considered; 
‘Now inthe case before us, the canal is presented | 
’ ‘to our view in its original plan, and intwo impros | 
ved ones. It is‘mentioned asa canal for a drei 
-a-cafial of navigation for schooners, with a width 7 
fifteen feet lastly, "as a considerable: canal 
navigation of double that width, as one = | i 
‘Castanedo, has sworn, and as the paragraph. in 7 
‘the Moniteur describes as one, the expenses 
the war precluding the hope that the royal trea,” 
Now that the objects ofa drain and of a cami 
of navi@&tion for schooners could be 1 
‘otis, in the céntemplation of the Baron, clearly ‘ 
“appears. For when he announces, in the third 7 
of negroes during three days, the work will be } 

_ completed as a canal of navigation for schooners, 4 
these vessels being enabled to come up to the | 
very gate of the city, he assures the persons from ‘9 
whom he solitits this last aid, that by yiélding it, 
they will be totally rid of ‘the insalubrity of the 

“city : an advantage which ig@presented as a pro- 

By - minent object, and that of the approach of the 
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the twoobjcott terefiot to be simulfaneous’ 
- had undergone suéha*change, ,as to 
jble and expétise of arnew  canaly-tp: serve: 
drain tothe wattrs ofthe city.=while they were 
Tue intention-of*the Baron,if-it was notsuf, 
ficiently expressed byvhis words; is manifested 
the fixing of or 
throngh which the stagnating waters, on the — 
atk of the city, were to be conveyedtotheea> 6 
_nal, and theéestablishment ofa keeper to-attendtd 
them, after the canal had become fit-for the na: 
{ —_vigation of schooners : and yeats after the 
plan of the Baron, in this ‘nespect, incidentally | 


= 


rd | bain: canal of navigation for schoonersand — 
afterwards @-considerable conabof navigationpot 
be | - the width of thirty feet; and still continue to answer ey 
he | drain and a canal of navigation for schooners, ini 
m ‘} same manner as an individual passes through 


the stages of childhood, adolescenee’and 

change , be 
years. If it was to haVe taken place, by the canal. 


SB, 
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Fait, woutdltot hive: 
Bist’ Di 

only have'takénene day to throw4" 

the “spot on*whidli*the waters of the city 

d the*canal: “Ff, on the @bntrary, the change 
was to happen by*gradual deepening“and widen- 
ing, then-the-words ‘successivé years are proper-', 
They are senseléss, ifthe change is to 

the wfatter ‘beyond the -posdibility of @doubr—4 

Read it, in-connectidtwith the other two,’and: it 

» Clearly repels’the idea} that the word: changed 

the’ first, is'to be taken in any other sefise, than as. 
synonimous with the word "improved. Read it 7 
without a connection with theothers; it creates a’ | 

new contract.’ If the planters and ‘citizens, says! 


‘the'Baron, will send one negro eachfortlree days, 
they will be-rid roratiy ‘of the stagnating’ 


waters and consequently of the sickness common’ 
in the fall..-Can the:court ‘understand that his “7 
* meaning was, that in order‘to get rid of these 9 
‘stagnating waters, the people would be’ called 
dig. another’canal ?.. He assures'thent 
Tuecounsel forthe plaintiffshaye finally pressed 
upon the" court, as conclusive evidence;that the 
Baron never intended, that, the waters. of the.city 
the two- walks 
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st Dintrieg 


had width, the, dou, 
try, “eight, 
could not be-vsince thejniended 
canal were, notyyetfixed 

nal had obtained..a width. of,SO;feet, witha pro. 


ortionate depth, the mass 
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ia that the “agneementyor.conven- 
ion was.not.evidenced, wordsorcgmmu- 
‘ications, it would be..thewduy, of the, court. to 
be made to conyey the waters,of,,two estates, by 
proprictors,9or,a. persgnedyive ithe fight 
q conveying the water of -his fi¢ld through the 


this altered. 
This is the gpigion of, Sabinus. Sabino .quague 
idebatue qui guniento 


x 


rivi utebaturs. guampri- 

mon qualibet dugere, tquisset,  posteaguamydugtus 

esse, trangferne now Bi tity, 1. b. 

= % canal haviagybeen dug. by. mutual. con- 

sent, ap-one hasa night to change 

| in-any of his or proceedings, to. 
have ever expressctbor entertained the idea that 
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8 UCcTabic, (0 De With Lic. th 
filth ofthe city, which might reachsitn 
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-defenidints's drain; chewheg 

« Yet; it this-primitivé aséignatiom hasthecome 
tate, which-owes the Or if he is there. 
by makirig’on ‘his estate some. 


‘Wepaits, hemay offerte the pre 
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hue, counselfor the plaintiffs say, that, whats 
ever may Have beenthe intention of the parties, 
Kc. OF ofthe city andnavigation, it now 
‘+ clearly appears both purposes cannot be answered. 
fact i¢far from being established. Anem 
the would -carnyewith them. 
ercise of this-right: be incompatible with the in 
. 
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| dog by the ofsome o inbi- 


bour of 


heats ber 


“The 


ed the health and-iv 
very persons, who furnished the, aid directly, 
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withthe 
bestowed asa 
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‘ke. 
cases of wilh evgndean’in 
“favor of the party,-gui eentaty de — 

The other, is 


ed 
“pitino. segnsideration,. 4 
your 
right ofthe,ginyyin shis 
he 
-pelled to undergo, — 
ne q 
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“nay, tobe. dugiby. «the city, suc 
_ these persdins who ho aré%tilt-living, and, descety 


HE act of, 1811, Gyadirecting.a new 
in all, cases. in. nich the court are divided : the 
Inotion, was.set dowmfor ‘argument, at ‘the next | 

@elief against a 
sheriff, does of -xecution directedstothim,. 


ot pay Over 
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three Judges, and Mathews: d. congurtingin 


fendant plead the general issue, and’ prayed fora ; jury, he cannot 
ial by joy the 
written ‘on the judgment 
¥ 
lain Ve. are. entitled, to 
for Ai jury been 
prayed for therefore the court canmot, assess-dawi 
mages... Towgive, tothe 
which the plaintiffs’ counsel proposesy would 
to deprive the defendant ofa trial by jury, which 
we) the ordinance and act of congress 
| the latv andthie A jury 


has for a 


: 
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‘ 
‘ 
3 Me 
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‘Tax pliintiffs had asked. for j ury in fier 


heer dant be allowed.to wave the jury, the suit being big] 
without he note, and the defendant’ 
‘Ving asked it, selymight/be ¢ompclled to suffer judgment to be” 
entered, unless he. wrote the.word defence, on the | 
answer,aceording to,the ryle of court, Ante 9” 


the “Court, “Luvs, 


thie defendant.’ Judgment cannot be 

Gary, the’ defendant ‘Thust be“allowed to pray fol” 

OF his “Attorney offered an‘oppértunity of 


Morioy | 


, Phe crime of tuts was an apainst the defini 
with 4 for stabbing, an intent to-murder. 
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5 offenders escaped from justice, induced the Le. . 


| sed dirks, poignards, or diggers. The English’ 


‘OR THE ‘TERRITORY oF ORLEANS, 


Attorney” General, Duncan... The fre- Fanty 
-of this crime, and the facility with-which Fist, Disttichy 


gislatare, in the year 1806, to specify.and | add* 
our criminal _and it the subject 


capital punishment. statutef@nacts, that intent tomurder, 


intends murd 


' whoever “shall shoot or stab any personj with of the first de- 
_ the intent to commit the crinie of murder; such ®"°* | 


person or persons so offending, on conviction 
“ thereof, shall suffer death.” 1806, c. 29. The 
_ dangerous practice also, which obtained in this, 
‘country, and which Still too. generally obtains, of | 
wearing concealed weapons, ready ta,-catry into 
‘effect the irascible, “tnalicious, and vindictive feel. 
ings of their owners, had its influence with the 
in annexing to this offence’so se- 
ent; and, though the person ‘so 


: shot or,stab might survive the attack, or 


cover from his wounds, yet such a fortunate es- _ 
cape, or accidental recovery, was not thought — 
sufficient to free the assassin from his incurred 
guilt, or shield him from his’ merited. punish- 
‘ment. In England, we find, that even stabbing 
with an intent only to maim or disfigure, i is. pun- 


4 ishable with death ;. and the statute of sta 
asit is called, made at the accession of James 


ousted of clergy, the manslaughter which might 


| “have ensued ; this. statute, like our own, being 


principally intended to stop the outrages fre- 
- quently committed, by persons wearing conceal- 
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law, and annexing to the same offence, the same 


into effect the provisions of a salutary law; and P | 


“the pees ~* it is enough, if it be. am 


| | 
CASES IN THE SUPERIOR court, 
statute, commonly ‘called the Black Act, , 


contains provisions similar to our own ; 


SPanish ‘Criminal Cgde we also find a similar 


‘punishment.—It is the province of the jury 
aid the legiSlature in their intentions, and carry. 


certainly, the man, who shoots or stabs another, 
with an intent to murder him, can derive but 
small alleviation of his guilt, or extenuation of 
his crime, from the aecidental or recover 
of his victim; 
‘In this crime, as well as that of murder, the 

intention forms the principal ingredient ; and thei 
same frame of feeling’ and disposition of mindy 


must be shewn to exist in both “tho” 
offence of murder be not act ited, | | 


the intention to commit it must’ be distinctly 

proven. The definition of murder will shew” 
what'this intention must be. Murder is the une’ P 
lawful killing of any person, with malice” afore: : 
thought, either express or implied. 4 Bl. 195; % 
If, therefore the prisoner ‘at the bar ‘made this 7 
stab th thrust with malice aforethought, the crime 


is completed though no death ensued, and he is J 


subject tothe punishment, however severe, ine ‘ 
flicted by thé law: and this malice aforethought till 


ag all the books tell us, is not to be taken inva 


harrow or restrained sense; it need not be shewn, 
to be any. particular spite or malevolence against 
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TERRITORY OF ORLEANS: 
in general; if the fact, be attended 


| ‘tate of a wicked, depraved and malignant -heart ; 
e : as flowing from a wicked and corrupt motive, and 


position, 4 B/. 198, 199. Fost $e, 257. It 
js therefore implied from any cruel act against an- 
other, however sudden. .1 East P. C, 215. 
From an attentive examination and review of the 
circumstances attending the present case, the 
jury will determine, whether this malice afore. 
thought exist, and if the thrust were made by 
the prisoner at the bar, with an intent to commit 
the crime of murder, (The Attorney-General 
the testimony. of the 


| prisoner. stands’ charged with stabbing, not 
_ ‘with an intent to Ail/, but with an intent to mur- 

der. Thisi is an important distinction and must be 
 @ carefully kept in mind; for though there should 
even be evidence sufficient to shew an intention 


: to kill, yet, if it be not satisfactorily.and beyond 
a doubt proven that the intention was -to. 
we the prisoner is entitled to a verdict of acqittal. 
zi The malice prepense or aforethought necessary to . 


ht constitute the crime, with which thesprisoner is 


tharged, must not, as in cases of murder, be 
4 implied, it must here bg. proven. The general- 
of Tule is, that all killing or homicide is malicious, 
a and of course amounts to murder ; and when the 
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such circumstances as shew it to be the dic- — 


@enoting a wicked, pegyerse and incorrigible dis. 


By this indictment, 
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CASES IN THE SUPERIOR courT®, 


Fatty 1811. homi¢ide i is proven by the rosecution, the iit 
is implied by the law ;* sand it isfor the rty 
accused to Fébut this /egal presumption ; to dis- 
eae prove this implied malice, by shewing circum- 

stances swhigh may justify, excuse or alleviate 
the homicide, But here express malice is of the 

essence of the charge; constitutes the crime’, 

there is no killing, from which it may be im. 

bled; from a mere wounding it cannot be ; for 
: n any wound, however slight, would indicate 7) 
thurder ;, it is, therefore, incumbent upon the 7 
prosecution, fairly to make out, distinctly to shew, 
and satisfactorily to prove the existence of this: 
‘mahce, and of these ‘murderous intentions.—In 
other offences, the act and the intent ‘mu 
coupled together, in order to compl 
but here it is the#intent alone.—At 
self, upon which this indictment is 
pears both singular and severe, and such a one as 
mv | will make a jury require more proof of the crime 7 
aft charged under it. It is in fact a law punishing “J 
pays intentions with more severity than would be pu- | 

nished the esecution of these intentions. The J 
attempihere to commit the crime is made more 
crinqifialthan the crime itself. By our statute, | 
murder is divided into that of the first and second- j 
degree. “Whe act says; “ all’ murder’ which 
shall be perpetrated bye means of poisdn, or by 
“dying in wait, or by other kind ofgwillful, 
* deliberate and premeditated killing, of which 
® shall be esta in the perpetration oma 
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punish viz fine and imprisonment : the 

fine five hundredi@ollars ; the im-; 
p- prisonment at hard labor or otherwise-not to ex- 
as ceed twelve months, 1805, ch. 50. Be this, 


degree ; and all other kinds of murfler shalf'be 


we FST Farr a a F 


. to perpetrate any afson, rape, robbery or 
% burglary shall be deemed * murder of the first, 


Fatt, 181 
First bie 


« deemed murder of the second degree.” The 


actthen declares : ‘‘ that every: person ‘duly con- 
-victed of murder in the first degree, “shall 


fer'death ; and every person duly éénvicted of 


murder in the-gecond degree, shall suffer im- 


“ prisonment at hard labor, not less than five nor 


| more than fourteen years.” 1805, ch. 4. M - 
der in the’ second degree, “as it may be perpetrated 
without malice, would here appear to mean man- 


slaughter, had not the Legislature, in another part — 


of our criminal code, particularly specified . this ° 
crime and. annexed to it-a different and’ lighter 


however, as it may, we find that murder in the 


‘second degree: is punishable only with imprison- 


ment ; and what is the punishment for stabbing 


with an intent to murder ?’ Death: ‘Thus the in- | 


tent is made more criminal than: the act 
design to commit the crime, punished mt 
verely than the actual commission of it. Is ‘phis: 


| not a solecism in Legislation Phidtjobject of 


all crimitfal laws is to prewgnt the commission of 


crimes on the contrary, appears to 


rage it. “The assassin is told to make sure work 5 


ifeligfuil in the attempt, héis sure to be hang; 
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this statute death must ensue; the i that 
_ Of mortally. staging, upon su 


offence, but.from which, in this.case, ‘this statute 7 


GASES IN THE SUPERIOR COURT 
butif he succeed, th perpetration. of the 
_) may lighten the severity sof the punishment. 
thetaw. hadtsaid. “stabbing, with an intent to coms | 
mit the crime of murder in the first degree, | 
shou uldjbe punished with death :”—this reasoning 7 
could ngt:be supported; but murder, by our law,ig 
made a generic term, and the offence is divided 
into distinct species and degregs, and thé. intent 7%” 
to commit murder, by stabbing, i is made capital: 
Without specifying the species or ‘degree. ‘The 


English statute’ of stabbing, to which this ig® 


‘eompared,-bears but little analogy to it; Thi 
statute was, of a temporary nature, and made for” 
a particular oceasion, and’should have expired 
with the, necessity which. produced it ; but undep 


which amountsonly to manslaughter, a olergyabla 


took away. the benefit of clergy... Ihe Coventry | 
act also alluded to, has been butiJittle acted upon; 
and there, the, actual mayhem or 
must be shewn, as well as the lying in wait, to 
within the act... Phe Black Act is cere | | 
lore similar, But I suspect our own law _ 
tsa Spanish parentage, and seems, indeed, to 


beewopied verbatim, from their 
td. Anto. variar. Revel lib. 3.7 


code. 
‘Gap. 5, 2, 6, 10.” ‘law’ is ine 


serted in’ the Regulations or Instréétions @f 
O'Reilley, in the 
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blggsera ou tuera de pens: et de Fins Distt, 
“‘prémedite, sera condaminé mort, ‘quoique: le 
_ Blessé ne meure pas: le coupable conduit’ 
“au supplice, attaché queué un, animal, et 
fa moitie de ses biens seront eonfisquics pro- 
“fit du fisc, ou du tresor royal 
ar. 20, p. 27,» 
-But,whatever be the origin of this, law, or 
however singular and severe its conditions, we , 
must still be bound by it; though certainly Hie: 
jury will require more proof of the offgrice,char- 
ged under it :—the reasons must be: strong, and 
the proof great, to into eficet, the severity, 
of its punishment. 
fence witigwhich the prisoner at the bar stands: 
charged, determine. if thagpresent case be 
within our act, we miust first see.of whatspecies 
would have been'the homicide, if death had.em 
sued. If this homicide would have been justii- 
able. or excusable, no offence could have been 
committed : or even if the homicide would have . 
been felonious, but amounting to no more than. =. 
4 manslaughter, still we.are not brought wit i 
Fact. We are charged with stabbing, 
tent to. murder, not to and it must be 
ven to have heen such a.stabbing, 
‘ensued, the ‘homicide woijid have amounted 
This was . of the Chief, 
ice case,* indicted for an assa 
igiintent to murder. Lard Kenyon C. J. be- 
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Fant, 1811. ing of opinion, that ifideath had it would 
_ First ponly have ughter, ji the 
Mronren toacquit the defendant upon the first count Me the 


indictment, charging ‘the assault with intent 
¥ Lasty P. 411, 


he 


By the Court, Lewis, J. alone. Surely, 
the jus are of opinion that, Had the, fre) 
stabbed died, they ought to have found 
fendant guilty of murder of the second degree 
only, will acquit him, 


WVerpict FOR THE ‘DEFENDANT. 


e 


MEUNIER vs. COUET. 


and re- Tare suit W@s “brought to a “negra 
slave, in thé possession of the defendant. The 
‘which imply no answer stated the possession of the defendant du- 
ting six years, with the plaintiff knowledge. 2 
cre- began by the usual manner of ‘reserving ‘of all 
dit only, ofa wit- and ‘every manner of advantage, &c. and did not 
eny plaintiff ’s title. 
rureau for the plaintiff. ‘We need not | 
of our title—We have set it 
Edition, and the not deny | 


‘Vendee’s daugh- 
ter an 


conta, 
ethave 


reserv' ed all 
clause, 


P 
j 
4 
‘nothing, and 
We ‘nothing, and 

, 


the answer, are@ords of course and.which 


Fanny 

do not imply any denegation of what the  glain- 
tiff sets forth in the petition. Wak, on 


offered a witness ‘who was ab, 
jectedstoon the ground that the defendgnt lived 


* withthim as his wife, although they were not 


‘married, The objection was overruled ; ‘as_ this 


| | -circumstaace goes only to the 7 


9% and does not-affect his competency. vs. 

a Moet; Esp. 722.. * 

| Tue daughter of the defendant’s who 
7 had warranted the title, was next offered, but not 

allowed to be#worn, Civil Code, 312, art. 248. 
_ HENDERSON LYND, BAIL OF BROWN. 
u- Tue defendant had been bail, in the original . of 


stay 


7. cipal, and there being no surrender, j 
now prayed againsfthe bail. 


a 

i 


céedings 


action, during the pendency of which, Brown, not release 
the defendant, obtained a stay of proceedings ; bail ; ae 
no discharge being granted by the creditors, the Nat ext 


plaintiff proceeded to judgment against t 


discharfed by the order judge. granting 

gprocecdiligs. ‘Bite b ail, after it, 

principal t6 surréhder ‘him, without’ be- 
f abr h f 


ld 
| 4 
; 
alt 
ot 
a 
prin- 
d. 
AY 
(sa 


| ' « 4 By the. Court. The bail, in this gpuntry, ag 


From the in which the parties stand te @ 


king of the latter, results his right sto keep, to 


4 
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‘Fatt, 1811. ‘Depeyster, contra. It isnot clear that, in this 
rst District. territory, the b ail may talithe prin cipal i in ord’ 
Hewxpenson to suiprender him the bail is discharged when thé. 
judgment isgin: favourtot'the principai, or when he” 
- Bre pays t bt or su#renders himself. The record J | 
_of our shews no delivery ‘of the principal 
the bail. The latteris with us, like tge bail ig error 
in England, which undertakes to pay the debt; if 
the principal does not. 


in. dian’, are ex, vi termini, the bailees, the 
keepers of the pringipal. Sir Wm. Blackstone, 
3 Com. 290, says, the security, given for the ap- 
pearange of a. purty arrested, is called bail, bes 
cause the defendant is given to hima, and is sup. 
posed to continue in. in his custody, instead of goal 
ing to jail. 


eachother, bailed and bailee; from the underta- 


take and surrender the former. Bail, in the lan~ a 
of the books, 6 Mod. 261, have the 
upon a string, which they 
er they please, — hint in their 


power 
the pi from 


which retelves the bail,ger the. of the 


from thgprelation of 
‘authority, given by the: 


bail being alloyed go arréstthe: pr 


4 

’ 


nA 

4 

AG 

} 
| 

cn 
d 

: 

: 


the. district” to whichsthe jurisdiction of the Fant, 

der) Court extends, and out of the state in 
thé: the suit is brought. at Hexpensox 
ord inerror: for our,statute provides that. sur-. 
| ender of the prin@fpal shall exonerate the. bail: 
Tor § ComprpEngyc therefore the principal as stand- 
if ing*in@be situation of a prisoner, whengver he 

a 3 resists the will of his keeper, he istguiltyy of an : 

5 escape, and the bail has the same power, over 

a8 him, as. an@fficer has over a person if dis’ 
the dy, who effects his escape. While-at libertypby 
nés the permission of the bail, the principal is really - 
*P- "NG in the custody of the bail. If he obtains a stay 
of proceedings, his situation with regard 
‘P=ies bail, is the saifie as that of a prisoner in the ac- 
tial custody of thegheriff If he attempt to es- 
i cape, the bail is bound to prevent his goingout = 
‘to of his reach, in the same manner as the sheriff 
fa- would be to prevent the escape of adefendatit in 
te thefefore, the stay of proceedings would 
not have released the principab from gaol, it does 
release him from the custody of the bail.— 
 Phe'defendant was therefore bound to prevegt the 
cir. q escape of the principal, might have-artested 

him, without being gui ty of a breach of the 

of judge’s ord@®. See Nico s vs. 1 
1485. 
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District. 
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t 


an intértoga 


the Pespondent} 


V 
Whether the urs was an action brought to recover the 


whole to ory. Prid® of by" the or 


onthe interroga 
He has there 


By one of the the defendang 4 
was, required to recognise the copy of a by 
ea had informed the plaintiff thatlhe of 1 
the neff, on a credit, and promised tote 
miiit the price, as soon as it came fo his hands. | 

defendant recognised the papiér, ones 
to'the petition, as the copy of a letter he had writs 
ten to the plaintiff ieply to one, by which the | 
plaintiff had directed him to remit the proceeds 9% 
of the sale of the negro, if good bills on Charles: 
ton—adding he had informed the plaintiff of thé 7 
recei t ofthe price, of thenegyo, and required hig 

instructions, as no#bills on Charleston 
could be procured: that on the receipt of thee - 
fendant’sdetter, the plaintiff, or his brothergeas 
his ageiit, sheweg) ‘the defendant’s s 


_ who, observing that thi ey was in the defen. | 


dant’s hands, at the sequest of the plaintiff, ,or 


his brother, as his agent, ‘gave-his own note), for 


tho pi Ardy, this “case, 


upon the testim ite 


ting tne debt; it is. 


‘ 
| 
' 
$.. 
‘ 
t 
a 
t 
the 
| 
i 
ig 


prove the facts which he’ ha set. op 181%, 


inst .Distrie 


the q hee 

his angwer has tharged and ‘bse charged himself ; 

his testimony canngt be divided against “Fim; it 
must be taken whole and together. .These prin. 

ciples ytain botlvin courts of common and 

in, those ‘ot equity 5 ; they are mor larly 

recognised in the case of Kilpatrie Thru 

on Love. Ambler 589; and have been 

acted upon m this in the -case of Paylor 

‘Hood vs. Morgan. 1 Mi in, 204, And this 

eds testimony, thus furnished By the defendant, at 

cal the instance ef the plajntiff, must be 

the true, unless disprofed by the oath of two 

ble witnesses, or of one credible” 

1305, ch. 26 sect. 

as) “Bilery, for for the The which 

4 ‘in courts of comme lav, I know to bes 


thattthe party producifhe answer in evidence, 
whole of it wd nissible, thouzh not 
e, testimonyor the party: making such 
| angwer, and that it is’ be ‘separated’ 
shim,ebut to be received entire and unbr 
| Although it-must taken 
the’ whole of it ready 


si production of the 


‘ 
j 
‘ 


i 
en- 
. 
.or 
re- 
3. 
q 


angwer in evidence, makes the 
only so far as to wave ang’ objgetion to the. com.: 
_petency of the defendant, but not so as to admit 
B fact whi to have bgen statg Upon. 
hearsay,, 2 ull. 548; and Lord? ‘uns. 
field, in the case of Bérnion vs: Wi says, 
though the whole of an affidavit or answeng mast | 
be ready, if any part is, yet you need not, Believe | 
all equally. Mou may believe what makes against J 
his point, who swears, without believing what 
makes ‘for i it. Doug. 788..But i in gourts, 
ours, possessing. chancery pawer and equit: 
jurisdiction, this pepciple i is carried much 
ther ; it is there distinctly laid dowa, that the ad. 9 
missions of defendant in hts answer, shall be ta.) 
ken as 3 conclusive evidence. him, and 
“if he any distinct fact, by way of avoids 
ancej he shall be put to. theg Strict proof, of it, 
And this reagon is assigned that his admissionsill 4 
may shayegbeen produced, ffom an. apprehensigny 
they might have bgciyproven, and theref ; 
not to profit him, so fag, make pass for faiths 
he says ip idance. Gilb. Liew 
38, note (i;). case of the bill q 
* yby creditors-against an executor, cited:in 
thie ayove alithors, strongly: confirma and illus: 
trates this principle. executor answered,” 
that had’ beén deposited in his hands 
‘testator, but, that aftegwards, upon.as 
of accounts, he 1009p-and 


bes 
4 
4 
\ 
‘ 
Ae 


was remitted to him Bey 
testator, as a Comp@hsation for his services. Here, 

it “J though there was no other evidence of the d depo- Reap 

sit of the extctitor’s oath, it 
was nevertheless held, that an answer isput 

inissue, what is confessed and admitted, need 

ist not be ‘proven by plaintiff, but that it. dehoyed 

ve 


nt 


Ay 
. 


fittere set up In av 


ca | withethe principles of t 


= on interrogateries exhibi 
decisory.oath. ‘The la 


defend@it to make out by proof what. was#ifisist- 


7} ed upon, by way of avoidance ; but With this dis. 


tinction, that if defendant admitted a fact, and. 


insisted wpom a distinet fact by Way of avoidatiee, 


thefe he ought to prove the. matter of his dé- 
fence ; but, if it had been bit one guct, as if de- 


fendant had said, that the testator had giverphim 
the 100/. it.ought tp have, been allowed, .thless_ 
disproved, because nothing of the 


is admitted, and the. plaintiff may dispfOve the 


"whole fact, as sworiip'if he dan do it. 


Neither of the cages reported in Ambler and 


| Matin, appear to be ‘at variance with sis princi. 


modified : in bothithese cases, no distinct 
, but the whole con- 
stitutes but one fact, whi is not admitted, 
but@ented. This also is perfectly correspondent 
Pothier di 
tinguisties the oath which’the'defendant takes 


‘proof, for him ‘who 


by plaintiffjfromithe” 


takes ‘it ;. whereasyon the conttaty, the,answWérs, 


P which the party interrogated: makes, are proof 
him ; put to the: 


. 


gt 
lat. . 
le 
to 
# 
de 
id. 
ted 
oy | 4 
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some proofs from. his contradic, 
tiogs: -wt confitends vel mentiendo se onere L, 
4, ff. At the samt fime, the gene iciple, 

the deféndant’s 
against him, applies; if, for example, the defen | 
dant ackhowledges, that he received, but “a |} 
that hé’returited, a loan, his declaration 

taken entire’” 2 Pothier on O06: 303. 2 pat | 

Pot. Ap. no: 16. 156. But say that'the cases in 
Maftin, forma exception to the 
general rule oftevidence, which obtains: in-cotftts) 4 
possessing eqeitabl& jurisdictio&, has the present 
brought himself fairly within it? 
Inithe Ambler, the papty'charged and dig 

i in the same sentence, and *they# 

Chancellor i is made to ‘say, otherwise 


-are not to: be. divided: 4 


had beensaf the ‘discharge%or- avoidance nad been 


“in ;” afitithe argunient ofthe J 
ease suniup the principle decided in it, by says 
ing, that ““the'party fray charge ond 7 

himselfin-the same@ygentence, but not in 
“‘ent s@mtences.”” Phe party here adthitted im 
__his answer, the reegipt of a parcel of sattinswbut, | 
the same sesitencewore, he had_ paid for | 
m. And this.was the only fact chargeds “But, 
i this case, at prese before the curt, does the | 
‘défendant relyonly upon one fact in his discharge 
s he chargé and dischatge himself in the) 

saine sentence “The'tinterrogatory, 
ed to him, is, whether he was . the Writer “ 


J 
. 
4 
aa 
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x 
ag 
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1 


| setting. up ever an 


e answers in the aflitmative, 


self in the same senten he sets up 
a of distinct facts th avoidance } e goes 
on in his answer, to give an account of the cor. 
respondlence.. abet ween him and plaintiff ;-an'fiis- 
téty of their dealings ;—a narration certairi 
transactions between his brother and the brother 
of the plaintif, and his brother and himself;— 
a “note, given By his “brother to the 
or perhaps the plaintiffs brother, on account af : 
“this debt ; which, however, he ddés' not state to 


have been paid, but only leaves it to be inférred. | 


This answer is spfead over many’ and 
Covers a great deal of ground, and“@ormp rized a 
"variety of matter. Can it be seriously” ened. 


| _ then to the case in Ambler, where the’ whole. con. 


stiftites but one and the party "swears posi- 4 


and distinctly, and charges and Cischarges 


If in the sare sentence? A sentelice is 
taken to be a petted in writing ;“here we 
find’@ number of them and no punce 


filation, either legal can confinte 


‘his answer within the Ifffiits of a Single one, “Ai 
thé’ word sentence be thade to overrun a pe 


s0.as to embrace this what bdlnds cant Be 
@ assigned to it, short of : whole answer to an in- 
q {errogatory, however long or broken’ it 


himself ; "but instead of ‘dis. 
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letter the copy of which is, inserted in Firat 
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avoidance : but ‘thisiis not the serise in hich this 
is used’ by the Lofd “Ghanceltor ; others: 


Wise, he would have said, if the party changed 
and d himself in ‘the samie 
ini the same sentence. idea undoubtedly Was, 
where the whole constitutes but. one fact, and, of 
course, is comprised in one sentence. 
Nor is the deféndant better supported by the 
case in Martin, determined on thesame principles, 
There but one fact was put in issue, no , distinct 


Ones#set up in avoidanee, ‘or, separate sentences, 


employed. ‘The defendant is there asked, if We 
not receive certain goods, &¢.? He answers 
he did receive them, but adds asa consignee; 


Bot as’ purchaser. His angwer is a complete 


tive tothe interrogatory administered, the 


of: which was to ascertain the purchaser, 


e Gefendant is certainly allowed so to qualify ae 


his answer aigcorrectly to megt the question pro- 


josed 5, aml this fact, viz: the manner of receiy 


the goods is but ayproper qualification 
answer, of which it formg.a necessary and indixjst- 


ble part. “Phat he was the purchasér of the goods, 
is the fact charged in the petition, and put ineas- 
sue; 3 now, nothing of this fact is admitted in the 


a answer ; but, @n the contrary, the whole ofy‘it is 


@sitively denied ; of the defendant, by 
own answer, afan completely discharged,. 


par too in the same sentence, The q 
‘question put to him, is, substantially: are you’ 


the purchaser of the goods ? The answer 


H 
‘ 
pat 
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See 
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1 substantiglly, nos I am only the consignee, 
7 So, in the casespfthe bill in chancery exhibited — 
the executor, stated above; if the exteu- : 

answered, that he hadreceived the- 


100 as a gift from the testator, he would have 


been dischargedy-andit would have beenallowed, 


unless-disproved by the plaintiffs ; and so in, the 


7 a of the lean, mentioned in Pothier: because, 
} asin the case of Taylor & Hoodvs. Morgan, but 
one fact and because nothing of 
that fact soycharged, is admitted by the answer, 
7 and the plaintiff might disprove the whole fact, if 

hecould. And this.rule, says Bvans, where the 


whole constitutes but one fact, is founded upeg 


q _ the most evident principles of justice, Although 
relying upon the admission of one faety shall got 


‘completely establish the assertion of gnather, the 


| representation of one and the same fact, must 
not-be garbled or distorted. 2 Pet. Ap: 
na. 16, p. 158. 


 thepresent defendant borne-omt. 

"Bur take, for a moment, this 
fendant, upon its own merits ; and see, whether 
it be such, as ought to discharge him, under our 
own act, which requires, that the int 


exhibited by either of the litigant parties, should 


be distinetly answered. 1805, af. 25. 
Has: this requisition : béen complied with 2, Is 


| | this interrogatory. fairly and distinctly answeged 2 


On the ‘contrary, is not the answer vague, 
insufficient and unsatiglagtory ; rand of 


t 
7 
a hes 
st ‘Dis 
Reig 
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and inferences ; of statements 


*)lations, which bear the of 


eénid-hand and hearsay ? Does he positively 


distinctly swear, that he has discharged this'debt, 


or that this debt has been discharged? Does he 
positively swear, that the plaintiff ever received 
the note given by his brother ; or that the plait 
tiff’s brother: ever received it; or that he ever né- 
mitted this amount in good bills upon Charleston; 
as he was bound to do? No ;—but that his bro* 
ther, unrequested by Him, has given the plains 


tiff’s brother, or the plaintiff, for the sentence ist q 
the disjanctive, he does not know which, a note, 7 


‘about the. fate of which we are left in the, daik 
Tavs aré we left to find our way out of this 


transaction,” and charitably to suppose an extin-' 


guishment of the debt. Is it probable, if the 
facts therein stated, actually existed, (as the plain 


tiff lives in thie state of South Carolina, and ‘the : 


defendant‘in this territory,) they could have 


isted within the personal knowled ge of the defen. 


dant? Does it appear, that the defendant wasiau- . 


" thorised to give, or the plaintiff’s brother to -re- 
ceive, this note, in payment of this debt ?. Why 
is this not better explained, more-positively sworn’ 


to, and more fully proven? Why is not this'cot,. 
reSpondence alluded to, between plaintiff and de-- 7} 
fendant, produced ? Must not the plaintiff's 


ter be i in the possession of the defendant? Why 


not the power of attorney, or letter of 
tions, with which ‘brother must have 
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ther must have received, ‘delivering’ ‘this 


"note, “brétight forward Why is it-not’ produced 


to put the plaintiff to shame ? Has*not sufficient 


time been given to the defendant, sincesthe instis 
tution of this suit, to procure any andévery ‘pa. 


per and document, material to his defence’? What 
has become of the commission, taken out-by:him, 


q above a year since, to examine witnesses, whose, 
| testimony was sworn to be material and neces+ 
sary to his defence, and without the 


which, he could not:safely proceed to trial 


} Ir the defendant relied upon his answer, as dis 
him, why resort at all to the. commis- 
@ sion? Or, if the testimony soto be produced, or 
a produced by it, is not of an unfavorable: nature, 


why is it'not brought forward? Again, had not 


to the conscience of the plaintiff, for discovery ? 


_ Was not this the intention of our act,and isnot 
__ its object to open the road to the colis¢ience of — 


‘each praty, and one sone as as 
other ? 

-Furrner, it will be ‘that 
fendant witness ,inyhis own catise, 
so by the necessity of “tlie case ;"his declari 


tions ought, thefefore, to be more strictly ex- 


amined, and more rigourously construed. - He 
considered as an‘indifferent witness cal- 


| 
; 


the defendant, if fearful of too deeply charging “i 
~~ hifself i in his answer, aright to resort, in turn, 


Why is not the Yéeeipt which ‘deféndant’s bro- 


ne | , 
ne | 
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led to the stand. Neither his feelings nor obliga: 


1 tions are.such;. he is not sworn nor bound, tg 
tell the whole truth, touching the matter in. con, 
troversy, but only to, answer truly to the irtterro. 
gatories exhibited. And in swearing to his an. 
swers, dogs he not swear to the best of his Anow: 
ledge.gnd behef? How shall we separate. what he 
&nows, from what he believes, or is informed, in 
the present answer, the major part of which evi.’ 


knowledge. If he is discharged: upon’ such an 


answer, so historical, argumentative and: circa 
tous, it will go farto defeat the provisions of our 4 
act, and.rendér itadead letter. plaintiff wil 


the defendant, The plaintiff 


this case, has resorted to the defendant for the evi, 
dence of the,facts upon which, he rests his claim, 


The defendant acknowledges the facts set fo 


claim. 


defendant in this case : Ist, upon the general prin. ; 
ciple that the defendant shall not be obliged. to 
commithimself byamutilated answer; 2dly, thatthe 


measure of. resorting tothe defendant is a volun. 


tary one, On the part of the plaintiff, and. that.a 


THE plaintiff to this ob she answer. 
as irrelevant and impertinent. I rely upon-the 


"dently appears to have been out,-of his personal} 


but at the same time, ayers 


party’ s confession is to be taken altogether as well q 
for as against him; that the matter alledged in evig: 


‘ 
ay 
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Ambler, 589, and contradicted no” where that 
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by 


Fknow of: but, on the contrary, confirmed 


a solemn decision of this court, in Taylor te Hood 


ys: Morgan. 1 Martin,204. In support of the 


}  nécessity of this position, I would further ‘ob. 
serve that, the fact alledged in avoidance ‘here, is 


such ‘a one.as-might be confined exclusively to 


plaintiff and defendant:' The plaintiff, in ‘such 
case, would have the advantage of calling upon 
 the-defendant for the acknowledgment of a fact: 
which would charge him, and the défendant be 
# compelled to lose his money or trust: to the con- 
_ science of a bad man, Who, perhaps, ‘he had no 
confidence ‘in, and ‘whio had given him reason to. 
think'so, from the very fact of bringifig the suit: 


“Pur cases in Peake and Buller, are’hot at all 


télevarit, and do not contradict the casein Am- 
|» Wer. For they allude entirely to the defendant in- 
 froducing “distinct or collateral facts, as his swear. 
ing to a gift from the plaintiff or his testator. This 
is a distinct substantive fact, which: perhaps the 
 deferidant ought not to be permitted to prove him! 

] self, for if he had'a gift made him, he ought to 


have something to shew for'it, but the ‘payment 
on the part of the defendant in ‘this case, is a fact 


arising out of, and directly connected with, thee | 
single transaction between the’parties. 
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CASES IN. THE SUPERIOR COURT, 
Fatty 181 Marin, J: It-is not easy to distinguish this 
case from. that, cited. out of Ambler. There ‘the 
“Ream defendant interrogated whether he had not 
ved a..quantity of satins from the plaintiff, ans. 
wered he had, but he lad paid for them. 
present, the.defendant, interrogated whether apa 
per presented to himis not.atrue copy ofa let.” 
ter which establishes the plaintiff’s claim,:ang. 
wers,°it is, but the plaintiff has received by him, 7 
self, or his agent, a paper, which, if not accounted 
ed for, prevents the plaintiff’s recovery. 
plaintiff’s counsel admits, that ina, court 
of common law, the party producing his antaggy} 
nist’s answer, makes the whole. of it admissiblg 
but not conclusive testimony—that it is not 
be separated, but to be received entire and um 
broken. . Examining, therefore, the case on.this J 
ground, we find a fact»sworn to, which, if beli¢ys 
ed, must protect the defendant. This fact is, that” 
the plaintiffihas received by himself, or his agent, 
a paper which, prima facie, bars his recovery. I 
is true we have not.the. ground of the knowledge 
of the party who swears, but the fact is positive. 
_ly sworn to. The information may have been” 
obtained in a conversrtion with the plaintiff, of 
by the sight of an instrument in the plaintifl’s 
hand, a receipt or an account. # 
Tue plaintiff has ¢hosen to call the defendant | 
as a witness, After the answer was put in, he 
has not put interrogatories to obtain the ground of 
the defendant’s knowledge. He has not moved,” 


* 

aa 

He 

i 

| 

. 


bit his proceeded to’ trial, anid 


the court is to stop in reading the defendant’s‘an- 
after that part of it which admits the copy 
sliewn to’ be substantially correct: allthe fest bes 

Soriclusives 


this andthe cast of Taylor Hoodvs. Morgan. In 
ily qualified, and advanced a fact which prevented 


the natural consequence. of an’ absolute answer, 


He answered he received the goods, as the cons 
signee of a third person, to -prevent the conclu 


sion that he received them; asa purchaser from 
the plaintiff. But in thé case in Ambler, the de. 
fendant answered, he had received the satins, but 


} had paid for them, and this was held evidence of — 
_ the payment. Here the defendant admits a paper 


which proves he received the proceeds.of the 
sile of a chattel, and adds, the plaintiff, on whose 
account the money came to his hands, has receiv- 


ed a note therefor, which is not accounted for. 


Ian) therefore led ta the same.conclusion which 
influenced the chancellor, and miust conclude that 


the receipt of that paper is proves The cases 
‘are not to be distinguished; because the defeie 


ing if, as it is contended, the case FA 
be distinguished froi that of Hood va; 
_ Morgan, that such part of the answer which was 


called for by the intétrogatory, be stricken off, 


istrict. 
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CASES IN THE SUPERIOR couRT. 


dant has fly related particulars which he way 


not bound to detail. 
_ Tux case of the executor, supports the postion 
‘contended for by the plaintiff: but if we give it 


all the force-which his counsel insists it is to have, 4 


it is.at variance with all others. Evans forewarns _ 
us that the rule laid down in that case, is princi.” 


"pally applicable to proceedings in courts of equi | 


_ ty, and Peake. adds: that the contrary principle” 
appears to him more consonant to reason <a 
justice. 

Ir the case was of binding suet in ig 
court, we would certainly confine its operation to © 
. the answer tothe bill, and weshould find ourselvea) 
_ authorised to make a distinction between an ane 
swer toabill and an answer to interrogatories 
In doing so, we should reconcile the case cited 
with that in Ambler. ‘ 

» Wuatever may be the wale; in courts which | 
exercise their common law and equity es 
distinctly, Pothier gives us which 
in other tribunals. 

Observe,” sayshe, that he who would a- 
** vail himself of the admissions which a party i#t’ 
“his answers to the interrogatories has made, 
** ought not to-divide them, but to take them 
“united, If for example, not having any proof 
« of ‘the loan which’ I pretend to have made to 
“ you of-a certain sum of money ; I cause you” 
‘“-to be examined on interrogatories, and in your’ — 


ay 
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since returned the sum: 1 cannot avail Paty 
«myself of the admission you have made of the 
ion} Joan, and set aside what you have added, that Ruan  ~ 
cit} “you returned the sum; but I take your’ | 
ve, “declaration entire, Therefore, if I wished your 
ms |. “admission-to prove the loan, I must admit it. 
“also to prove the payment, without your 
ui “ing obliged to make any proof of it, unless I 
ple | “should be able to prove that the payment could 
ind “not have been made, in the time and place, in 
“= “which you have said it was made. 2 Pothier. 
on Obligations, 308, no. 827. 
ito} — In weighing the evidence before us, it does 
veal} not appear to me that there is the least improbae. 
bility in the defendant’s statement. It is true, we 
ea have not the ground of his knowledge, but wits. 
ed,/ nesses seldom give that, till they are particularly. 
interrogated. Perhaps we are not at liberty ‘to 
ich @™ set the testimony aside, unless the plaintiff con. 
ics “@ tradicts it by the introduction of two witnesses, or. 
of one, with corroborating circumstances. O.L, =~ 
1805, ch. 26. 
a | Ir being proved that the plaintiff received the 
in 4 note of the defendant’s brother for the a 
Je, | mount of his claim, the presumption is, as the 
m | note is not produced, that the:plaintiff has receiv- 
of: ed payment or negociated it. The Superior Court A is 
to. | of the state of New-York has determined that if 
ou § anegociable note, or. bill of exchange, be given 
ur’ fora simple contract debt, the party cannot feco- 
ol’ | ver on the original contract, unless he shews the. 


a ¢ 


q 
4 
- 
- 
a 
~ 
. 
a . 
} j 


Fin! ris 


‘GASES.IN THE SUPERIOR COURT 
Late tab lost, or produces and cancels it at th 
trial. 1 Johns. 34. Holmes vs. D’Camp. It seems 
to me judgment against | 
the t, the note should be accounted fon 


re The reason. of the law in permit, 


7 ting: a party to resort to the conscience of his ad. 
versary for, a diclosure of facts, is founded i inne. | 


cessity ; ‘and i is intend to apply only in } Cases. 
where the evidence sou ht for is wholly in the 
power of the party called upon to disclose. He 


there .made a witness, under certain restrice 
tions, both for and against himself ; and his an. 7 


swer, when i in his own favour, ought to be al. 
lowed as evidence only where it discloses the 
evidence of facts exclusively confined to his own 
breast. But where the answer shews that the 
parts disclosed. are susceptible of other proof and 
Within the power of the party, his answer is not 
the best evidence, nor or aight” it to be taken as 
Pi oof ‘of the facts 

THE defendant in his answer, acknowledges 
the receipt of the plaintiff’s money, but fatther - 
answers, in avoidance, that his, (the defendant's 


brother, in Charleston, C. executed his note 
_ to the plaintiff. or his agent, for the amount of 


monies received by the defendant, by means of 
which the demand baie transferred and the 
defendant absolved from further liability. ‘The 


plaintiff and the defendant’s: brother reside in, | 
Charleston, It does not appear that there, | 
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THE TERRITORY OF ORLEANS. 


1 q _ been any personal communication between either Leng 
ofthem and the defendant, since the execution of 
the note. The defendant does .pot appear. to 


have any positive knowledge of the fact. disclo- Mangax.° 
sed i in avoidance, for he does not ‘know whether ., 

the note was executed to the plaintiff or his agent. 

This part of the answer, ‘is-at most, not strong> 

er than hearsay testimony, and ought to be ree . 

CONTINUE 


AYLOR & HOOD vs. MORGAM, 


Tue plaintiffs had obtained judgment for. the An injuction 
delivery of certain gogds: and the defendant, on 


his affidavit that he had delivered all the goods, answer, 


7 and shewing a receipt therefor; obtained an in- 
7° junction against an execution which was in the 


sheriff’s hands, and which the agent of the plain- 


7 ‘tiffs pressed him to enforce. 


» Depeyster, for the platatidl moyed to be per- 


 * mitted to shew that the goods delivered were not 


all the goods for. which judgment had been ob- 
tained. He had no answer to file ; the plaintiffs’ 


4 being out ‘of the territory, their oath could: ‘not 


be procured. 
By the Court. The injunction having been. 


Regularly obtained, cannot be dissolved until an 


" answer under the oath of the plaintiffs is filed, . 


Motion OVERRULED: 
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GASES IN THE SUPERIOR COURT 


“Fatt, 
First District. 


MARTIN'S CASE, 
f the ape 


He was for debt, and prayed to be 
cause, one aay yadmitted to the benefit of the act for the relieh 
appointed, thein- of insolvent’ debtors. ‘The creditors failed: to” 
solvent may be 
‘discharged ‘vith-make any opposition beforé, or on the day 
out further no- pointed for hearing them. No motion was made | 
eos for his. discharge on that day, and afterwards, the” 
Court, Maruews, J. and Martin, J. held on™ 
the motion ‘of Gales, for the insolvent, (there be. 
ing n9 opposition made by any of the sreditoraia 
that he might, and he was accordingly, discharg- ~ 
ed, ona neainmmare day, without a new notice to 


TOUSSAINT DELOGWY. 


Evidence of a Kenroy on a promissory note. The instruc! 


omise to pay ment was produced and. contained no promise to. | 
Anterest shall not 


be admitted, ifna “ay any interest. ‘ * 
mention made of 


itin the note,  ~ Caune, for the plaintiff; offered to prove by ay 
. witness, that the defendant had promised to pay 
interest at the rate of ten percent. — — 


Hennen, for the defendant. This cannot be: 
done. It would be, to admit parol evidence, be-. 
_/_- yond what is contained in the note. This the 
cf _ Civil Code forbids as well as to admit it of what 
has been said before, at the time of making the' 
or since. Civil Code, 310, art. 242, 


_ REJECTED. 
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FISHER vs. TAYLOR HOOD. “First District. 
Evidence di 
be ‘Tue defendants’ property was attached, and provitiy 
icf Depeyster moved to be allowed to ‘shew. that. the 
4 oods attaches 
debt was not in to — 4 inadmissible 


By the Court. "This cannot be The 
# . defendant must answer: and the court cannot go 
| into the merits of the case until issue be properly, 


\ 


‘Morrow 


By the Court. The plaintiff shisteen 


«on Levee-street, 
feet of ground on Bienville street, in the ia 
sion of the defendant. Saving been ex- 
tol On the 4th of 1758, pre: 


4d q | chased at the vendue of the real property of Favre still their origi, 
| 7%. Daunoy, deceased, alot of ground, at the corner 24! back line. 

4,77 of Bienville and Levee streets, face au flewve, 

ay  fronting to the river, 60 féet on Levee- -street, and 
138 on Bienville-street.. 

be lot was a few years after ceded 

e- | rent Bailly, as his share of Harang’s estate, and ene 

he Own the Ist of March 1797, Bailly sold it to 

Riviere, the plaintiff’s husband, in whose 

he she now holds it.. 7 


Ta defendant claims the’ néxt toe on Bien- 
Wille-street, and has that, 
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Rivne 


On the 23d of’ March 1782, Zeringue 
sold it to D’Orgenoy, as having 60 feet on Biens 


Ville-street and running back along Bailly’s line, 
(that® is’ the: ‘lalined by 
plaintiff) 190 feet. 

Ow the 22d of November 179s, Orgel | 
caused his lot to be surveyed. by the surveyors 
who informed him’ that 


ithad 73 feet on Bienville-street : in consequeneg 


of which, he sold it, on the following day, to Des« 
suau de, la Croix, as having 73 feetin front on Biens 


ville-street, declaring, however, he had purchased: 


it as having sixty only; and-warranted the pure | 
chaser’s title to that quantity only, though he 


ate away his right to the seventy-three feet... 


the 7thof April 1796, Dessuau sold'thel | 


lot to Wilcox, as-having 60 feet in front, 


‘Wilcox some time after sold it to Spencer. | 


Ir is proven that the present governments” | 
house and the two large stores, on the corners'of © 


Maine-street, on Levee- street, were built by'the 
French while théy possessed the province-—that 
all these three buildings are on the same line, and 


that formerly most of the private buildings on 4 


Levee-street ranged with these public ones. Hened 
the plaintiff inferred that this line was that of Le- 
vée street: there. bemg’ no other’ way of 
taining the line. 


Tuar in the year 1776, Don added a 
large piazza of gallery tothe Tibtise a 
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a THe ORLEANS, 


about 18 feet’ from the supposed 140i 


7 original line of the street, towards the ‘iver, and 
| from that time, especially after the great conflas Riviene 


gration in the year 1788, most, and at this time S revent 


ay, thie houses on Levee-street are built oii a line 
with the piazza or gallery of the government- 
| house. In this way, the front squarés of the 


city, which on the original plan of the city were 


only 320 indepth, are now 338 
Rivrerg, the plaintiff’s husband, i imitating the 
example of the owners of the front lots,. 
} house on a range with the piazza, or, gallery 

| the government house. Bailly’s deed to. him, 
} describes the lot as running 138 feet on Bienville. 
® treet, from the corner of that and: Levee-street, 
Wilcox’s line, to wit: that of 


‘Tue defendant in fixing his fence, ‘measured 
138 fect, ‘haw length of the plaintiff’s lot (ac- 
7 er deed) taking the corner of the | 
7 plaintiff’s house, as the point of departure, 

7 leaving in his lot, ‘the ground gained by t 
encroachment made on the street; contending 


cording to 


that, as the line of the lot had been removed, be« 


| fore the date of Riviere’s deed, which described _ 
7 the point of departure as at the distance of 138 
feet from. Wilcox’s lot, the plaintiff. could. 
claim a depth of that quantity of ground, 


| Ov these facts we are of opinion that thie sur, 
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BASES AY THE SUPERIOR 
plus.of grounds, the property.of. the plaintif, 


being proyen it.was, the 


“Tur defandant has tst. that te 
plaintiff ought ne pt fe to ‘succeed, for her. deed gives | 
her a a ‘right to one hundred and thirty-eight feet BO) 


on Bienville-street, and i in measuring that quan. 


tity of ground from the corner of her.h house on 
that street, the disputed premises ‘are not inglun 
ded—2d, that | his possession entitles him to hold 
remisses on th e plea of prescription, even if 
vend or an y of them ever h 


Bailly’s title, which was the whole of the corner 


Jot which Harang had’ purchased in 1758, long 


‘back Tine. of this | lot has never been ee 
altholigh the front éné has been advaliced. 
ground which has | been thus gained i is sa new ate 


duisition, perh a precarious one, t 


The there was any. encroachment, on the streets 


Fare defendant, if ‘he 
self of the plea’ of prescription, ‘must’ shew a con. 


aninterrupted possession ¢ during ten yeatsy 
inhiny or his vendees. Segoe 1p OF 


Zeringue; nor D*Orgenoy; till the 
eve of ‘the’day in which he parted’ 


erty, ever claimed. or possessed more than. the 


sixty feet behind “the” back line of Bailly’s lt 
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THE THRRIRORY OF ORLEANS 
Riviere’s}, which stood at the distance oftup:) 18112: 


besaid to have begun till the 23d of November 
 1793—It was interrupted by’ a suit’ of the Plata | 
tiff’s husband, before-the "Spanish court inthe 


} of the country in 1801—and the present suit was 


Smith, for the defendant. 


q Sent suit to” 


wards of one hundred:and fifty, feet: from the cars 
7 ner of the present house of the plaintiff, on ta Reon > 
yee and So that the defendant’s 


possession of the thifteen additional feet’ caniiot 


_ year 1795, which was kept. alive till the cession 


| instituted about eight years after, viz. in Novem- The full peri 
| ber 1810. ‘Wheh the possession’ of présciption 

full time, (viz? teli years) front 
} the cessation ‘of the intétrupti¢n. 1° Damar. 488, 


ror 


FAURIE va. PITOT& AL, sYNDICS, 


plaintiff ad browglit for’ her’ taterest cannot 
_ rights; against the defendants, ‘syndies of her sued for in 
band’s eState; and ‘obtained’ judginent; bat no ‘ak’ tinct action. 


ving-beeh prayed: she now instituted” 


from the principal. ‘It is an 
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CASES IN THE SUPERIOR COURT 


Fatt, 1811. and hen that is cncled, | 


interest i also destroyed 


ORLEANS =" 
NaviGaTion Jupcment ron DereNnDANT.. 

Bourts, plain 

Paillette, for the defendant. 


“ORLEANS NAVIGATION COMPANY vs. 
TE'S EXRS. 


Aworkman who action was brought to 


undertakes @for the neglect of the defendant’s testator to fuly 


work ona 
furnishedby pe ell certain engagements with the plaintiffs, 
self, ‘ stipulates 


that itis feasible. Company being desirous to improve the 


navigation of the Bayou St. John, invited per- 


sons, ina situation to fulfil their intentions, to 


proposals, 
‘Tue defendants’ testator offered a plan, which, 
he undertook to complete before the last of Marchi 


1807, and the plaintiffs engaged to pay him then 


for forty-one thousand dollars. 
Tus defendants’ testator agreed that 4f the 
work was not completed at the fixed time, he 


would pay an indemnity of two thousand dollars. 


per month, till it was finished. 


Tue work being in some degree of forwant 


- ness, was almost totally destroyed by.a storm; 
_, and the plaintiffs in consideration of this unfore- 
‘seen event, made the contractor a grant of five’ 


we 
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In April 1808, the contractor abandoned the Onizaxs, 

NAVIGATION 
work and avowed his inability to it on. 


THE plaintiffs, then undertook to complete it, Bourre ieee | 


and spent, in doing so, about nineteen thousand 
dollars. 
Tue defendant’s testator rested his on 


- the impossibility of carrying the work into exe- 
| zor. on the original plan. 


Mazureau, for’ the ‘defendants. “The 


* dants’ testator abandoned the work when the 


completion of it appeared clearly impossible, 
Tue plaintiffs have themselves admitted that — 


_ the work could not be completed on the original 


plan. They had reserved to themselves in the’ 


ii contract, the right of making alterations in the 


plan. This was admitting’ that the possibility, 
or at least, the propriety of carrying it on, was 


ia questionable and uncertain. Circumstances have 


proven the impossibility ; it was the province, of 
the plaintiffs to apply the remedy. : 


‘Tue plaintiffs by public advertisement invited. 


attists to come forward with their plans—seve- 


ral were submitted tothem. The defendants’ tes- 
tator offered that which he thought to be the best. 


1 The plaintiffs were to be the judges. Their ideas 


coincided with his—His plan appeared to be the — 
of this kind are. always 
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. First’ District 


Navicwtion: 


was: 


GASRS. TROTHE SUPEHIOR COURT a 


ble toraccidents':: and-tirtte arid’ experience’ afford 
only infallible fest of the! goudness'of a plan? 


Moreau. ‘Tt is true that a 7] 
contract, which is impossible to be performer 
‘is not binding ; but the : possibility, which is an. 
essential ingredient, is a physical possibly, | 
The fact must be possible in itself, not necessari- 7 1 
ly possible to’ the party who ehgages to Peres 
form it, 

THE promisee is s not bound to inquire ino | 


ability of ‘the promisor.: 1 Pothier on Obliga.— 


tions, nos 136. ddem, Contract de louage, 
395. A 4 
Every undertaker of a work: of art, the im. “J 
possibility of which is not manifestly apparent, )) 


that it is possible—insures its possi] 


Ir. who professed skill in 
abused the-confidence of the plaintiffs: in his q 
surances and in his skill, he deceived ‘them and» 
ought to make reparation for-the injury. A 

Tux plaintiffs therefore are entitled to recover 


the money they expended in finishing the work 
which ‘the contractor had undertaken to complete, 


aid to for thé delay, which has proceed: 
ed ftom his failure. a 


By the Court: Hyery: who ‘professes’ a 
particular ‘att, .stipulates that he possesses the 


quisite skill... The workman who profférs'a plan” 


stipulates that it is fegsikle. The plaintiffs, how, 4 


4 
7 
4 
Ez 
| 
‘ 
1 
: 
| 
| 
| 
| 
| 
| | 
| 
| 
| 
Ay 


TERRITORY OF ORLEANS. 
ever, having- undertaken to.complete the work, ig Fann, 


yall bbe the-duty. of. ‘the juryto consider, whether 
this is not a rescision of that part_of the ,conteact 


which relates to the #Memnity for the delay, af- pda 


er the defendarits’ testator was discharged: ‘of ‘the 


Tux jury gave ayerdict forthe. 7 


| _-of the advances made by the plaintiffs to the de- : 
feridant, ‘charging him with the’ money’ paid’ for 


completing the work. ! 
TERRITORY vs. HATTICR. 


Hapzas CORPUS. ‘He.was committed»by the The parts of the. 


Mey or of, the city of New-Qrleans,. who: reauiniog 
Justice of the peace ee offcio, on a judgmental trialstobeby 


"jury, relate only 


bie to and imprisonment. to offences 


» gainst = U.S. 
~“Hennen, for. the defendant. He ought to be 


the act authorising justices of 


ace to fine and imprison, is unconstitu; 

ti violates the constitution of the Uni- 
ted. States, art, 3, sec. 2, which requires that the . 
trial of all crimes ‘should be by a jury and the : 


6th article of the amendments, which requires , 


the intervention of a grand.jury also. 
_ Ir the authority can be constitutionally exer-. 
“the mittimus is insufficient. For it does 


1 | not.shew that the defendant was charged.on oath, 


nor that he wasduly served, with process.and had 
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CASES IN THE SUPERIOR COURT 


opportunity of introducing his testimony, as’ the: 
“8th amendment to the constitution of 


States 
ves. “wy le 


‘Harnicx. Tur “Attotney-General, The 
| the constitution of the United States, and itsa. { 
- mendments, invoked, relate only to the trials of | 
ey crimes against the United States. 


— 


Tue mittimus is It describes the,» 
offence and states that judgment was given. 


Lzwas, J.* The Attorney-General is certain.) 
ly in the right. The part of the constitution 
of the United States quoted, relates only to a 
the exercise of the judicial powers of the Unik 7) a 
ted States. Adiitting, however, that the trial 
should have been by a jury, the objection will not 
prevail on an habeas corpus, for it does not appear Ph 
on the face 6f the mittimus that it was otherwise, | 
The same observation is also applicable to the se~ 
cond point made by the defendant. The objec. 
‘tion might be listened to on a writ to quash the 
proceedings. The mittimus is complete, if it’ 
shews that there was a judgment by a magistrate 


ora court authorised to give a 
Paisonek 


decision took place out of Court. 
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On te sth’ of the plait 
‘due to the: defendant, ‘who,,onthe 28th of An 


pity 


“thé civil law : quo datur et pretoriuin 


le 
Cod: fib. 8, tit. 22, 2. 
possession by our p of ‘attach. ” 
ment the godds the sheriffs. hands; 
dissin, in every case; given 
| te me.” Sometimes 
inquire into the nature efectsof the 
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“CASES. THE. court 
was in scourititem Hubegus 358 q 


i seausa. -cautioném, Td, By: ‘the’ degeee 


pe mode whirl 
hayneonneg in her tribundls. - Our legisla 
pointed that to us, jn Gases of attac 


process isa means of, rit 
“Fort the debt ; not a mode only of Biving jurisdic! 
of secufing’gind preventingzits being diverted, 4q 


Que the twd odes» by 
“which the lien, acquiredy by th 
- on the godds seized, may be-dissolved—disproy- 
ing. the facts alledged to obtain it-giving secutity 
‘pay the.debt: 1805,,.c. 26. q 
3 iving Misdiction to: the court was the only 
property of ‘the least value would 
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: quires goods’ to'be taken, ‘to’ the amigjunt: 
and costs; "and if the fact advanced bé.not ‘Mann * 

Ag 12, Spanish law, proyisiom, stil moni ‘Wea 
creditor may take the-debtor’s goods, if there be 


a tor is away in his fight. | 
extend, inthe spirit of this 


ours, sas to give a preference to in- 
q dustrious" creditor, the object being ob. 
by.takings any other propirty 

_or* right ‘always residing~4 


property. attached ; all that collld’he donc to 
ta.attach, it,... _By bis diligence the ob 

s been attained, the’ propétty secured forthe 
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sec. See'also Curid Philipea. 


Surely cannot ‘affect: cases, in” which: 
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is the opinion’ of Febrere,’lib. 3, ch, 


the at large be, put in poss 

acquired prior rights must"be 
Dig.*l 42, tit. 8, 1. 6, 6. Apid 
debitorem, 
take in fraud, for he takes but ‘what be-~ 
Tongs to him... The words gig in fraudem ered 
-torum facta sunt}. relate® only: to contracts, and 


thus shewn that the 


right, and ng more than a 
_ proceségo give jurisdiction. I conclude q 
our attachment has the samé effect. ”'The prin.) 4 | 

ciples of the Roman Spanish'laws remaining in 


full and strengthened 
by our attachment law. 


te hd.” The. 4 
goods are:not releasedafter a plea, oneven bail, | 
The defendanf if he do not deny the ‘suggestions 
of the plaintiff, cannot recover his property, 
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~ tions, advanced by the: plaintiffs counsel, 
correct, Jwhen, the ‘Property, of the . 


“suffices. fo pay allthis creditors. 
. But, when the fgilute’s by the de 


pot, what he was allowed to 
all the creditors; not for his ows,only. 
difference, in this ease, theRo- 
man ‘aw that’ of Bpaip ours—the sintilitide 
| almost perfect between pignus, the 
prenda, ang our pfocess of ‘attachment: 
A mode of thy potecation, is the pres. 
when.the judge, in case ofcontu! 
_ made or default of the defendant, puts his goods in. 
the possession of the plaintiff. eCutia Phillipica 
$61; 2. 8, 4 Febrero 44; in, 56, in the astenta. 


_miento, ot putting 
Rebeldes: ought not,to be in a 
the«proceedings in case of 
_rebeldia, are to be 
‘the plaintiff ask 
judge shall grant it. If the suit ‘be for real “pro-. 
perty, possession shall be givesptill the 7beldia be? 
ae “If the suit be for damages or for person. 
ee , goods to the amiounit of the debt shall 
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I tors,” Killadiego, is por via assentamiento, 
the plaintiff in” possession, and requit: 
ithe! defendant to constitute a known 
his stead” Ififle’do not appear, the phintiff det 
— mands a sale. he appear, he is required, before 
the property to give fignzas 

estar in derecho, and an, | 


liberation of the property he’ come in, take” 
iaway,, and>-waste it,” But, the provision; ‘in thig 
respect, is merely to, prevent the debtor’s fraud—< 
not, tgallow the: ntiff to pounce on his proper- 
ty, and and entirely, t0 exclude the other créditors. 
attachment... Like the Ronan pignus, it is 
~ nary and puts the plaintiff 
| hilev the attachment aus 
out allowing the plaintiff to touch them... 
_In case of insolvency, 


Iv France, the saisie- arrét, which is the corres. 


ponding process, -is hot more favourable to the 


- 


* 
‘ 
— 

} 

i | 

4 

q 

| 

A 

4 

a. 

5” 

{ 
4 
: 

a 


OF TE TERAKRORY, OFORLEANG. 


“if the debtor be unable all: his, creditors pint 
 *.Contribution takes place. between all. the creditors 
Ferbo Car tia Whe itor.i¢ pre. | 
ferred, “except in case of insolvency. 7 id. 507, 
| _vency, ‘he saves the property from ‘on- 
ly. 16 de Jurisp, 406.411, 412. 
pawnte is‘preferred but not a seizing aitditor, 
case’ of inSolveri¢}. Domat, 326, se " 

2. Citing 2. -Coutathe dé Paris, ‘art..178, 
"1948 jn The sizing? 


"itor does'tiot avail him, df 
taching cfeditors, but all others.” Cadi ine por su. 
tion, a provata’ One‘ereditor sei 
‘but’ he ‘myst others.” ‘The con- 
dition ‘of the sometimes’ ke ‘that-of 
jai pred ‘The ‘first puts the plains 
‘bea? Sion for all the “creditors. 
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Achtor crying away, bi flight. 
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"exceptions have been made, 


ot bos. Maker 


aLiving ton, in pigmus 


was, at‘Rome,” a mode’ of obtaining ity 
at’ the iriception Of a''suit :“and although the — 
“process may have been variously: modified, by dif- 


4 ferent hations, inmost; and “in this in particular, 
it gives a pledge or lien. 
Fratee; of a saisie-arrét 


by express “and “positive and the 
"Writers ‘Of ‘that fiation, to whom the counsel of the 

> 'syndics had had recourse, give an account of the 

of ‘the avi of their ‘own country. 


‘who may. emphatically be stiled a 
i on ie Roman law, who invariably quotes it, 
“when-he derives his principles. from it; and the 
“main object of whose .work was perhaps. to shew 
“the discrepancies between the French. and Roman 


a ‘laws, says; it is so determined in a number of 


“coutumes, citing that of Paris.. We spust, there- 
_ fore, conclude that he did not gro inion 


does not ‘appear that. the. 


Was in vigour in any-of the-French 
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France, J have shewn that the pretorium 
‘ ius, at Rome, gave. a lien. to. the. plaintiff; andy 


the act of our legislature supports me in saying 
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cited.-by, the Gounsel of the: 
states that. the pretorian prenda is Not dissolved, 


without giving security. Febrero, and the author | 
of think there is: nd prelacion 
prefere and “refer to the Digest... The, court ' 

their own, gonclusions. Febrerts 


affording a good practi- 


_cal work, but,of on doctrinal’ 
“ Wit ATEVER-may. be given 
the effect, of the prenda. and saisie-arrét in Spain & 


that our process of attachment must have the same 
‘effect here ; for: the property is to ‘emgain in they 
‘sheriff's hands, when the allegations of the phintif 
“are not disproved, till security to pay the debt be’ 
given, 1805, ch. 26: and another act recognises | 
“the created by. attachments. Tens. 


29. per 
“By the Court. that, as ‘the counsel 
for the plaintiff contends, the pretorium’ | 
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_ ave to the plaihtiff a lien, which enabled’ him to 


the rest of the defendant’s creditors this 


» -miode of relief, or the corresponding process,” has | 


Originally come to us from the French or Spanish 
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it follows, if.our sate provides onl a mae Fant rent! 


rélief, the effect lof Firstdistrict. 
of Jeaving the. effect: lof» the! process to!be, 


nor. the saisie-arrét,. entitled the ‘plaintiff to the 
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or’ ascertained by pre-existing laws, as neither prenda 
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urt 


strong lien which is now claimed}, the court must 
say that the property attached.must, be considered 
as the general fund, from which alf the cre- 


 ditors are to be paid. 


Sucw was, however, Rome. ‘The 
pretorium. pignus did not avail to the creditor, so. 
as to enable, him to exclude, his eo-creditors... Vee 


gibi. quiquam. adguirit. cui. praetor permittit: sed | 
aliquid: ordine facit, et ideo. cORTERIS 


Dig. 1,42, tit. 5,112, and in 


note 54, credigorum | ‘misso, OMNES oi 
misst intelliguntur. 

_ our, act of assembly the goods are-not to be 
withheld, from the. defendant, till he gives security 


pay but to,.defend such suit.and bbide 


the judgment of the court. Such a security, says 
Villadiego, is required in the tribunals of Spain, 
upon the pretorian prenda: ge 


recho et judicatunm solvi. 
the present case, had relieved ge 


himself from the seizure, he would’ have given'se- 
curity to defend the suit, and abide the judgment 
of. ‘the court. Could the penalty’ of the Bond 


have been recovered, when afterwards, 
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judgment, the proceedings were staid, 60, that ng 
rw judgment:could ‘be obtained, and the debt, bécanie 
-Maxr__ by law, orthe consent of the majority of the ores 

Lan tice, Mitots; reduced in its amount} and: payable outet 
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MURRAY. WINTER HARMAN. 2 
ded. fot. Bivingston for a protestatem) 


tho’ the part; Stating that the bill of exchange, on which'the suit 

was brought, was drawn and delivéted forthe 
‘cial purpose of ‘taking up another, whicl? had riot 
been taken up’: so that the consideration for'which » 9. 
it was given had failed. The deponent swearing 
he believed he woitld be able to prove, Womr'the. = 9 
books of the. ‘original holder, the clerks ofthe 
bankrupt, or the bankrupt himself, “if allowable; 


that plaintiff, ‘after ‘the 


Alescander, contra.. commission 


never allowed. A party § shall not, be put, to. the , 
certain inganyeniency of the delay whicl 1 the grant. 
ing of the commission will occasion, ‘on’ the’ pro- 
bable expéctation of his opponent being ‘able to 
make certain proof. _ The witness mu ist be named. 
Here we have no person but 
and he cannot testify. 
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Livingston’ in reply.’ The defendant. 1811p 


forth the fact. which he, intends. to. prove——a fact First district” : 
which, the plaintiff hasan, opportunity of admit- 


‘The. defendant. ; states, the sovirces.from 


Winter & 


_ which expects draw: evidence—the. Harman. 


books. of. the original, holder; -if no entry appear 
there, suspicion will arise that the bill deliv- 


ered after the bankruptoy.... The clerks of the late - J 


"bankrupt are sufficiently described ;. the defendant 
not being possessed of their names. The bank- 


tors, may be heard. - -'The deponent, being at a dis- 

tance from the’scene of action, cannot with safety 

swear more positively. It*would be to put his 
conscience severe a trial, to require him to 

‘sWvedr further. The existence 


“ST. MARE vs. DELAR UR." 


Seghers, for’ the appellant, defendant hie, Amendment _ 
moved for leave to amend_his answer, by stating 
_that the note on which the suit was brought, ‘Was ed'sfter plea 


answered that he has paid. the note ; ra -<-qaull 


4 obtained. by fraud. | 
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denying the fact, advanced, cannot .be received. 
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1811. By the Court. Amendments will ever be al. 
-  Firstdistrict. 
q rn lowed, justice appears to require it. There: 
cannot be a better ground of defence, than the one 
proposed ; the appellant may have. refrained from’ 
resorting to it sooiiér, from his inability to establish’ 


Re evidence that enables him to support this plea, He 


DUPLANTIER vs. LYND. 


Party’sad-. sold to defendant. The 
mission estimony was that of. clerk, who called on-hian, 


4 ‘toto, with a bill, along time after the deliver? of te, 
< The clerk ‘deposed the defendant ret 
the saying he he had paid it. - 
Nonsurr. 


SIMONTON’S CASE. 


~ Defengant Hz became insolvent in the city of Philadel- 

in jail cannot phia, in which he carried on. commerce, assigned 
ak 

all his property for the benefit of a number 

for the benefit of the rest. Without obtaining any 

discharge, he came to New-Ofleans, where he 
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it. If, since the trial, below, he has, discovered 


ought not to be 


the civil code. of his creditors, and the balance, after paying ‘these, 
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brought, or received, a’power of attorney ftom 


q trustees, to collect for’ them ‘a considerable 
‘stim, due him, before the assignment. One of his 


creditors) in Philadelphia, not hamed in the-bill of 


‘trust, brought suit’ against’ him; he was"arrested 
_ and committed to prison.© ‘With the view of ob- 


‘taining’ bis liberty,’he called’a ‘meeting ‘of his ere- 
gtitors, a disdtiarge was granted to him, and the + 

be ‘was now moved for, 


Hennen contra. ‘A bankrupt who 


-makes a cession of his goods abroad, cannot come 


and .claim’ here the benefit of our insolvent law. 


vs. Ris creditors. Martin 68. 


“Tax proceedings ‘in Philadelphia were fraudu- 
créditors, postponed till the full 

t of the favoured few. A postponemient 
"which operatts a total exclusion : the property ce- 
‘ded hardly sufficiug to the payment of the preiee- 


Immoral fraud.is not charged—legal 
“In ascertaining the character of the assignment, ms, 


we will be. supplied with a clue from considering | 


effect, If it secure the person of the debtor 
Pennsylvania, i it will secure him here. | 
A YOLUNTARY. assignment ‘protege. 
Itis.a legal fraud in favour 
cagainstthe others, 
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may be the effect of the assignment, 
strict 
the, property here, is ‘not a necessaty 
-Sprowton’s quiry, we are to examine its effget on the person - 
“Cask. “of the jdebtor. .He came without a discharge, 
(protected by his assignment’ only, and that, 
.admitted, would be no shield in Pennsylvania, | 
_»It. is, said that a debtor may. favour particular, 
. creditors. The right has been. allowed, . perhaps, 
on principles. of humanity, or in favour, Ta 
debts, "to exclude debts at, law, not. strictly, ex 
debito justitie. Ido not think thatthe practice 
should be encouriged. Tt is calculated to create _ 


‘confusion, uncertainty, and collusion. I see’no- 
thing that will prevent the mischiefs of voluntary 


settlements and. coriveyances, but a "general decla- 
ration, that-they are all yoid, as against credit 
gfenridge J. in Byrd vs. Smith. 4 Dailas; 
‘Tue debtor, who, in fraud of his creditors, 
conceals or aliens his goods, enagénafus bienes, 
‘cannot make ‘a cession of his. goods. Phil.» 
166, n. 5. id. 406, n. 3.0 
Ae TRADER 4 
lar set of his creditors, provided it be not done 
under the apprehension of an impending bankrupt.‘ 
cy, and the property, which he sets aparts for the 
payment of those favourite creditors, does notex- 
‘haust his whole estate, or approach so-near to the 
“whole, ‘that the. exception “is merely colourable. 
But, if the assignment be of the whole of his ef- ~ 
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district. Per Smith, in Byrd, 7 
A’ “Fate voluntagy conveyal goods, 
against, creditors, notwithstanding itsbeing volunyx 
tary. "The circumstance of a,Shan being imgeby 
the: time of his, qpaking:a voluntary 
yeyance, is 1 no argument of fraud. 
in every, casey whether the get done. is: 
said that, puttifig’the bankruptlaw-qut 
a debtor migh assign all his effects fo 
ctl: credit For the® 
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